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BARLIAMENT OF GHANA LIBRARY

' AGREEMENT ESTABLISHING THE

" AFRICAN CONTINENTAL FREE TRADE AREA




PREAMBLE

We, Member States of the African Union,

DESIROUS to implement the Decision of the Assembly of Heads of State and
Government during its Eighteenth Ordinary Session held in Addis Ababa,
Ethiopia, from 29th-30th January, 2012 (Assembly/AU/Dec. 394(XVHI} of the
Framework, Road Map and Architecture for Fast Tracking the establishment of
the African. Continental Free Trade Area and the Action Plan for Boosting Intra-

African Trade;

COGNISANT of the launch of negotiations for the establishment of the
Continental Free Trade Area aimed at integrating Africa’s markets in line with the
objectives and principles enunciated in the Abuja Treaty during the Twenty-Fifth
Ordinary Session of the Assembly of Heads of State and Government of the
African Union held in Johannesburg, South Africa from 14-15 June 2015

" (Assembly/AU/Dec. 589(XXV)

DE'"T-ERMINED fo strengthen our economic relationship” and build upon our
der the Constitutive Act of the African Union -

respective rights and obligations un
of 2000; the Abuja Trealy and, where applicable, the Mairakesh Agreement

Estalilishing the World Trade Organization of 1984;

HAVING REGARD to the aspirations of Agenda 2063 for a continental market
witfr the free movement of persons, capital, goods and services, which are crucial
Haapening economic integration, and. promoting agricultural development,
‘surity, industrialisation and str;qbtural economic transformation;

O'US of the need to Qr‘éaftﬁg,ﬁén expanded and secure market for the
nd services of State;;;Pérrties through adequate infrastructure and the
‘or progressive elimihatjon"bf tariffs and elimination of non-tariff barriers

r_nd investment;

gooas.‘a

- ALSO.CONSCIOUS of the'need to establish clear, ransparent, predictable and
mutually-advantageous ~ Tules to govem Trade in Goods and Services,
Competition Policy, Investment and Intellectual Property among State Parties, by
resolving the challenges of multiple and overlapping trade regimes to achieve
poﬁ‘éy coherengg,;i_ncluding relations with third parties; )

RECbGNISINé"\ the importance of international security, democracy, human
rights, gender equality and the rule of taw, for the development of international
trade and economic cooperation;

Parties to regulate within their territories and

REAFFIRMING the right of State
hieve legitimate policy objectives in areas

the  State Parties’. flexibility to ac
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including public health, safety, envirenment, public morais and the promotion and
protection of cultural diversity;

FURTHER REAEFIRMING our existing rights and obligations with respect to
each other under other agreements to which we are parties; and

Communities (RECs) Free Trade

ACKNOWLEDGING the Regional Economic
hment of the Afiican Continental

Areas, as building blocs towards the establis
Free Trade Area (AfCFTA).

HAVE AGREED AS FOLLOWS:

PARTI
DEFINITIONS

Article 1
DEFINITIONS

& puipose of this Agreement,
(@) '..f"Abuja‘ Treaty” means the Treaty Establishing the African Economic
.. Community of 1997,

: (b)?“Agreement"-means this Agréement Establishing the African Continental
' Free Trade Area and its Protocols, Annexes and Appendices which shall
form an integral part thereof;

.:_(c) “Annex” means an instrument attached to a Protocol, which forms an

t integral part of this Agreement;
(Ei)j“Appendix” means an instrument attached to an Annex which forms an

. . integral-part of this Agreement;-
{e) “Assembly” means the Assembly of Heads. of State and Government of
. % the African Union;

AU” means the African Union;

g) AfCETA” means the African Continental Free Trade Area;

(h) “Commission” means the African Union Commission;
E (i) “Constitutive Act” means the Constitutive Act of the African Union of
2000; :




" means the Customs Union at the

() “Continental Customs Union
a common external tariff, as

continental level by means of adopting
»provided by the Treaty Establishing the African Economic Community of

1991;

(k) scouncil of Ministers” means the Courgcil of African Ministers of State

Parties responsibie for Trade;

» means the body established to administer

() “Dispute Settlement Body
edures on the Settlement

the pravisions of the Protocol on Rules and Proc
_..of Disputes except as otherwise provided in this Agreement;

;""_._T'(m-)“Executive‘Council” means the Executive Council of Ministers of the

*. Union; » ‘

(n) ‘fGATS” means the WTO General Agreement on Trade in Services of
1994, ’ S s .

(o)b “GATT” means the WTO General Agreem_éﬁt on Tariffs and Trade of
1994, L

(p) “instrument” unless otherwise spegified in this Agreement re
"Protocol, Annex ot Appendix; : -

fers to

{q) “Member States” means the Méhbér’iStates of the African Union;

() “Non-Tariff Barriers” meai“. ',‘ba“f‘riers that impede trade through
mechanisms other than the impo sition of tariffs;

(s) “Protocol” means an trj‘éffumeht attached to this Agreement, which forms
+ an integral part of the Agréement; -

© (b “RECS” means the Regional Economic Communities recognised by the
©iAfrican Union. .narely, the Arab Maghreb Union (UMA); the Common
." Market for Eastem and Southern Africa (COMESAY; the Community of
"+ Sahel-Saharan States (CEN-SAD); the East African Community {EAC);
the Ecq iC Community of Central African States (ECCAS); the
__Econor_ni;__, "Community: of West African States (ECOWAS), the
Intergovernmental Authority on Development (IGAD) and the Southern
African bevelopment Community (SADC);

tariat established pursuant to Article 13 of

(u) “Secretariat” means the Secre
% this. Agreement;

—
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(v) “State Party” means a Member Stafe that has ratified or acoeded to this
+ - Agreement and for which the Agreement is in force;

(w)“Third Party” means a State(s) that is not a party fo this Agreement
except as otherwise defined in this Agreement; and

(x) “WTO” means the World Trade Organization, as established in terms of
the Marrakesh Agreement Establishing the Warld Trade Organization of

1994,

R PART Il
.+ ESTABLISHMENT, OBJECTIVES, PRINGIPLES AND SCOPE

o Article 2
" Establishment of the African Continental Free Trade Area

The African Continental Free Trade Area (hereinafter referred to as “the
AfCFTA") is'héreby established.

~ Article 3
General Qbjectives

The general objectives of the AfCFTA are to:

(a) create a single market for goods, services, facilitated by movement of
gersons .in -order to deepen the economic integration of the African
continent and in accordance with the Pan African Vision of “An integrated,
prosperous and peaceful Africa” ‘enshrined in Agenda 2063,

' {b) create ‘a liberalised market for goods and services through successive
‘rounds of negotiations; ’

(c).contribute to the movement of capital and natural persons and facilitate
Zinvestments building on the initiatives and developments in the State

'-;Ea}?ties and RECs;

(d) lay the foundation for the establishment of a Continental Customs Union at
a later stage;

(e) prdmote and afttain sustaihable and inclusive socio-economic
development, gender equality and structural transformation of the State
Parties; ' :

(f) enhance the competitiveness of the economies of State Parties within the
- continent and the global market; :




(g) promote industrial development through diversification and regional value
chain deve!opment, agriculturat development and food security; and

(hyresolve the challenges of multiple and overlappirig memberships and

" expedite the regional and continental integration processes.

Article 4
Specific Objectives

For purposes of fulfilling and realising the objectives set out in Article 3, State

Partigs shall:

(a) ‘wrogressively eliminate tariffs and non-tariff barriers to trade in goods;

b) progressively fiberalise trade in services;

5

‘ coéperate on investment, intellectual properfy rights and competition

policy; - . .

{6 éjo_operate_on all trade-related areas;

(é)@boperate on customs matters and th'gimplementation of trade facilitation
' measures; L

(f establish a mechanism for the"‘s‘e;_ﬂé’ment of disputes concerning their
rights and obligations; and fonoes

(g) establish and maintain an liﬁgfgitu’tional framework for the implementation
and administration of the ACFTA. :

o Article 5 '

Principles

The AfCFTA shall be_;gover‘ned by the following princibies:

(a) driven by M rh:bt'er States of the African Union;

et
B

{b) RECs’ Freé Trade Areas (FTAs) as building blocs for the AFCFTA;

(©) variableigeometry;
f&)‘_ﬂexibi[ity and special and differential treatment;

(e) transparency and disclosure of information;
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{f) preservation of the acquis;

(g) Most-Favoured-Nation (MFN) Treatment;

(h) National Treatment;
(i) reciprocity;

(i) substantial liberalisation;

BN
2

{K).consensus in decision-making; and

»(ES ,vbest practices in the RECs, In the State Parties and International
*Gonventions binding the African Union.

Article 6
Scope

This Agreemént shall cover trade in goods, trade in services, investment,

intellectual property rights and competition policy.

Article 7
[ ~ Phasell Negotiations

1. In pursuance of the objectives of this Agreement, Member States shall enter -
into Phase Il negotiations in the following areas:

- (a) intellectual property rights;

& (b) investment; and

i

[-"'(c) competition poticy.

aragraph 1 of this Article shall commence

2. Théhnégﬁﬁations- referred to in p
t by the Assembly and shall be undertaken

aftet:fhe adoption of this Agreemen
i’ successive rounds.

] Article 8
Status of the Protocols, Annexes and Appendices

rade in Services, Investment, Intellectual

Property Rights, Competition Policy, Rules and Procedures on the Settlement
‘of Disputes and their associated Annexes and Appendices shall, upon

adoption, form an integral part of this Agreement.

1. The Protocols on Trade in Goods, T




5 The Protocols on Trade in Goods, Trade in Services, Investment, Intellectual
Property Rights, Competition Policy, Rules and Procedures on the Setflement
of Disputes and their associated Annexes and Appendices shall form part of
the single undertaking, subject to entry into force.

. Any additional instruments, within the scope of this Agreement, deemed
necessary, shall be concluded in furtherance of the objectives of the AfCFTA
. and shall, upon adaption, form an integral part of this Agreement.

PART Il
ADMINISTRATION AND ORGANISATION

: Article 9
Institutional Framework for the Implementation of the AfCFTA

The insﬁtutional framework for the implementation, administration, facilitation,
monitoring and evaluation of the AfCFTA shall consist of the following:

he Assembly;

(by ih& Council of Ministers;

.Committee of Senior Trade Ofﬂéials; and
(d) thie Secretariat, |

Article 10
The Assembly

. The Assembly, as the highest decision-making organ of the AU, shall provide
oversight and strategic guidance 6n the AfCFTA, including the Action Plan for

Boosting intra-African Trade (BIAT).

_ Thé Assembly shall Rave the exclusive authority to adopt interpretations of —
this Agreement " ofi ‘the recommendation of the Council of Ministers. The
decision to adopt an interpretation shall be taken by consensus.

L Article 11
The Cotpssition and Functions of the Council of Ministers

Couricil “6f Ministers is hereby established and shall consist of the
4 responsible for Trade or such other ministers, authorities, or officials
ignated by the State Parties.

‘_u:r'mil of Ministers shall report to the Assembly through the Executive




T 3
— — -

3. The Council of Ministers shall within its mandate:

(a) take decisions in accordance with this Agreement;

(b) ensure effective implementation and enforcement of the Agreement,

(c) take measures necessary for the promotion of the objectives of this
Agreement and other instruments relevant to the AICFTA;

’ (d) work in collaboration with the relevant organs and institutions of the
-African Union;

(e) promote the harmonisation of appropriate policies, strategies and
" measures for the effective implementation of this Agreement;

-ff):establish and delegate responsibilies to ad hoc or standing
ommittees, working groups or expert groups; ’ '

“created for the implementation of the AfCFTA and submit them to the
xecutive Council for approval;

fépare its rules of procedure and those of its subsidiary bodies

(h) supervise the work of all committees and working groups it may
establish pursuant to this Agreement; - -

" (i) consider reports and acfivities of the Secretariat and take appropriate
" actions; :
)] " make regulations, issue directives and make recommendations in
. accordance with the provisions of this Agreement;

(k) c§nsider and propose for adoption by the Assembly, the staff and
‘ﬁnancial regulations of the Secretariaf;

() -consider the organisational structure of the Secretariat and submit for
adoption by the Assembly through the Executive Council;

(fn) approve the work programs of the AfCFTA and its institutions;

3

(f-i)‘consider the budgets of the AfCFTA and its institutions and submit
them to the Assembly through the Executive Council;

'(-6) make recommendations to the Assembly for the adoption of
- authoritative interpretation of this Agreement; and

-




(p} perform any other function consistent with this Agreement or as may
be requested by the Assembly. .

4, The '.C;gﬁuncil of Ministers shall meet twice a year in ordinary session and may
meet as and when necessary in extraordinary sessions..

5. Dvecisién_'s taken by the Council of Ministers, while acting within its mandate,
“shall be binding on State Parties. Decisions that have legal, structural or
financial implications shall be pinding on State Parties upon their adoption by

the Assembly.

The State Parties shall take such measures as are necessaty to implement
the dedisions of the Council of Ministers. :

Article 12
 Gommittee of Senior Trade Officials
1" The Committee of Senior Trade Officials shail consist of Permanent or
,f_ll?ri.n_cipal Secretaries or other officials designated by each State Party.
2, The Committse of Serior Trade Offcials shall

R a) implement the decisions of th"éf“'Council of Ministers as may be
~ directed, v i

—

~{b) be' responsible for th ¢ detelopment of programmes and action
" - plans for the implementation of the Agreement;
: 1("‘0)' monitor and keep " under constant review and - ensure proper
functioning and dévelopment of the AFCFTA in accordance with the
-~ provisions of this Agreement;

{d) establisl}_‘gbﬁﬁﬁﬁitt-ees or other working groups as may be reguired;

(e) oversee'the implementation of the provisions of this Agreement and
. for that purpose, may request a Technical Committee to investigate

any.particular matter;
‘ (f) dfrec,t the Secretariat to L_Jndertake specific assignments; and

(g) perform any other function consistent with this Agreement or as
~ may be requested by the Council of Ministers.
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ect 1o directions given by the Council of Ministers, the Committee of
or Trade Officials shall meet at teast twice a year and shall operate in
dccordance with the rules of procedures as adopted by the Council of

_M!nlsters
4. The“ Comm|ttee shall submit its report, which may include
recommendatlons to the Council of Ministers following its meetings.
5. The RECs shall be represented in the Committee of Senior Trade
Officials, in an advisory capacity.

Article 13
The Secretariat

T Assembly shall establish the Secretariat, decide on its nature, location
and approve |ts structure and budget

omm[ssron shall be the interim Secretarlat until it is fully operational; -

retariat shall be a functionally autonomous institutional body thhm
rican Unlon system with an independent legal personality; g

. S Erétariat shall be autonomous of the African Union Commission;

5 The Funds of the Secretanat shall come from the overall annual budgets of
-the. Afncan Union; .

6. The- roles and responsibilities of the Secretarlat shall be determmed by the
Councn of Mlnlsters of Trade. - - ‘

Article 14
Decision-Making

1 .DeclSlons of the AfCFTA |nst|tut|ons on substantive issues shall be taken by
consensus

2. ‘Notwnhstandmg paragraph 1, the Committee of Senior Trade Officials shall
o re?er for consideration by the Council of Ministers, matters on which it has

5 fail ed to reach consensus. The Council of Ministers shall refer the matters to

ssembly where consensus couid not be reached.




. Decisions on questions of procedure shall be taken by a simple majority of
State Parties, eligible to vote.

. Decisions on whether or not a question is one of procedure shall also be
.:,determined by a simple majority of State Parties, eligible to vote.

. Abstention by a State Party eligible to vote shall not prevent the adoption of
decisions. o '

Article 15
Waiver of Obligations

ceptional circumstances, the Council of Ministers may waive an
fion imposed on a State Party to this Agreement, upon request by a
Party, provided that any such decision shall be taken by three fourths?
tates Parties, in the absence of consensus. L

LA requé'-ﬁ“'_-for a waiver from a State Party concefnjng this Agreement shall be
submitted “ta the Council of Ministers. for cohsideration pursuant to the

practice: of: decision-making by consensus. The Council of Ministers shall .-

establish a tinie period, which shall not exceed ninety (90) days, to consider
the request. If consensus Is not reached during the time period, any decision
togranta wai_ver shall be taken by threefourths of the State Parties.

. A;';decision by the Council of Minis‘terérggraht]ng a waiver shall state the
exceptional circumstances justifying the decision, the terms and conditions

governing the application of the Waiver, and the date on.which the waiver

shall terminate. Any waiver g_ranté_d for a period of more than one (1) year
shall be reviewed by the Councilof Ministers not later than one (1) year after
it is granted, and thereafter “annually until the waiver terminates. In each
. .review, the Council of Ministers shall examine whether the exceptional
. cifcumstances justifying the waiver still exist and whether the terms and
- Gotiditions attached to the waiver have been met. The Council of Ministers, on
yasis of the annuél review, may extend, modify or terminate the waiver.

2 A decision to grant a waiver in respect of any obligation subject to a transition period or a period

for staged implementation that the requesting State Party has not performed by the end of the

re1eVagt,_period shall be taken only by consensus.

)
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PART IV
TRANSPARENGY

Article 16
Publication

1. “Each State Party shall promptly publish or make publicly available through
-__acCe‘ssibIé mediums? its laws, regulations, procedures and administrative
rulings: of general application as well as any other commitments under an

international agreement relating to any trade matter covered by this
Agreement. : ‘

2. The provisions of this Agreement shall not require any State Party to disclose
confidential information which would impede law enforcement or otherwise be
contrary to public interest or will prejudice the legitimate commercial interest

~of particular enterprises, public or private.

. ‘ : Article 17
Notification L.

1. Laws, fegulations, procedures and administrative rulings of general
-application as well as any other commitments under an international

" agreement relating to any trade matter covered by this Agreement adopted
1 aftgr the entry into force of this Agreement shali be notified by State Parties in
<. ong{1) of the African Union working languages to other State Parties through

-5’ EAch State Party shall notify, through the Secretariat, in accordance wiiﬁ this

- Adreement, the other State Parties of any actual or proposed measure that

.".'the “State Party considers might materially affect the operation of this
Agreement or otherwise substantially affect the other State Party’s interests
-under this Agreement. :

3. At the request of another State Party, a State Party, through the Secretariat,
shall promptly provide information and respond to questions pertaining fo an
actual or proposed measure, irrespective of whether or not the other State
-Party was previously nofified of that measure.

A'j'y,.. notification or information provided pursuant to this Article is without
prejudice to whether the measure is consistent with this Agreement.

B

3 «For example through Gazette, newsletter, Hansard, or websites in one of the African
-Union languages.”

e 13



PART V
CONTINENTAL PREFERENCES

Article 18
Continental Preferences

1, Following the entry into force of this Agreement, State Parties shall, when
implementing this Agreement, accord each other, on a reciprocal basis,
preferences that are no less favourable than those given to Third Parties.

2. A“State Party shall -afford opportunity to other State Partie}s’ to negotiate
'p'_relfe‘renpes granted to Third Parties prior to entry into force of this Agreement
and such preferences shall be on a reciprocal basis. In the case where a
State Party is interested in the preferences in this paragraph, the State Party

..shall afford opportunity to other State Parties tolnegotiéte on a reciprocal

7 bass, taking into account levels of development of State Parties.

isting trade agreements that State Partie‘s:‘:have with Third Parties.

o Article 19
. Conflict and Inconsistency With‘dR‘egional Agreements

1. In the event of any conflict and -‘ir_ngpnsié‘iréncy between this Agreement and
any.regional agreement, this Agreemént shall prevail to the extent of the
specific inconsistency, except.as. otherwise provided in this Agreement.

2. -l_\lotw-ithstanding the provjfsi ns “of Paragraph 1 of this Article, State Parties
that are members of other régional economic communities, regional frading

arrangements and custom unions, which have attained among themselves

higher levels of regiorial:integration than under this Agreement, shall maintain .

such higher levels among themselves.

igreement shall not nullify, modify or revoke'fights and obligations under -

,___

N
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PART V!
DISPUTE SETTLEMENT

Article 20
Dispute Settlement

: ispute Settlement Mechanism is hereby established and shail apply to the
188 ement of disputes arising between State Parties..

2. The,’Di‘s»pute Settlement Mechanism shall be administered in accordance with
the Protocol on Rules and Procedures on the Settlement of Disputes.

3. The,'Pro't'o'col' on Rules and Procedures on the Settlement of Disputes shall

establish, inter alia, a Dispute Setllement Body. -

" PART VIl
. FINAL PROVISIONS

Article 21°
: Exceptions
N6=proytsion of this Agreement shall be interpreted as derogating from the
principles and values contained in other relevant instruments for the
estaplishment and sustainability of the AfCFTA, except as otherwise provided for

in the Protocols to this Agreement.

Article 22 e
Adoption, Signature, Ratification and Accession

1. T'hjs Agreement shall be adopted by the Assembly.

e open for signature and ratification or accession by

2. This-Agreér'nent shail b
n accordance with their respective constitutional

the Member States, i
procedures.




i

1
.--and Protocol on Rules and Procedures

Article 23
Entry into Force

nd the Protacols on Trade in Goods, Trade in Services,

_This Agreement &
on the Settlement of Disputes shall

" “enter into force thirty (30) days after the deposit of the twenty second (22™)

_ géte of the deposit of its instrument of actession.

“I{he Depositary shall inform all Member State
. Agreement and its Annexes. e

Fhe - Depositary of this

"ih_stru_ment of ratification.

The Protocols on Investment, intellectual Property Rights, Competition
Policy and any other Instrument within the scope of this Agreement deemed
necessary, shall enter into force thirty (30) days after the deposit of the
twenty second (22”") instrument of ratification.

For any Member State acceding to this Agreement, the Protocols on Trade

in Goods. Trade in Services, and the Protocol on Rules and. Procedures on
the Settlement of Disputes shall enter into force in respect of that State Party

‘'on the date of the deposit of its instrument of actession.

.Property Rights, Competition Policy, and any-other Instrument within the
scope of this Agreement deemed necessary, shall enter into force on the

s of the entry into force of this

 Depositary .

.;greément shall be the Chafrperson of thbe

- Commission.

This Agreemént shg}lﬁji‘-b'e:deposited with the Depositary, who shall-transmit &
certified frue copy of the Agreement to each Member State. .

A Member State shall deposit an instrument of ratification or accession with
the Depositary..

The Depc?gft'airy shall notify Member States of the deposit of the instrument of

’ ratification or accession.

o

Article 25
Reservation

servations shall be made to this Agreement.

‘For ‘Member States acceding to the Proto‘c"o‘ls‘ on Investment, Intellectual ‘
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Article 26
Registration and Notification

1. The, Depo‘sita'ry shall upon the entry into force of this Agreement, register it with
the United Nations Secretary General in conformity with Article 102 of the

Charter of the United Nations.

2. State Parties shall, where applicable nofify this Agreement to the WTO
individually or collectively. ) '

Article 27
Withdrawal

1. After five (5) years from the date of entry into force in'respect of a State Party,
a State Party may withdraw from this Agreement by giving written notification
to State Parties through the Depositary. :

Y

ithdrawal shall be effective two (2) years after receipt of notification by the
ositary, or on such later date as may be specified in the notification.

. V\éi:t"}_‘.'_i-drawal shall not affect any pending rights and obligations of the
~.“withdrawing State Party prior to the withdrawal.

RS " Article 28
o Review

1. This Agreement shall be subject to review every five (5) years after its entry
into force, by State Parties, to énsure effectiveness, achieve deeper
integration, and adapt to evolving regional and international developments.

2. Following the process of review, State Parties may make recommendations
for amendments, in accordance with Article 29 taking into account
experience acquired and progress achieved during the implementation-of this

Agreement.

Article 29
Amendments

iny State Party may submit proposai(s) for amendment to this Agreement to

. the Depositary.
2 '-::The Depositary shall within th'irty (30) days of receipt of the proposal, circulate

‘the proposal to State Parties and the Secretariat.




FTOEN

3. A State Party that wishes to comment on the proposal may do so within sixty
(60) days from the date of circulation and submit the comments to the

Depositary and the Secretariat,

_
4. The‘Secretariat shall circutate the proposal and comments received to
members of the appropriate AfCFTA committees and sub-committees for

consideration.

5. The relevant committees and sub-committees shall present, through the
Secretariat, recommendations to the Council of Ministers, for consideration,
following which a recommendation may be made to the Assembly through the

" BExgceutive Council.

8- Ah‘éhdments to the Agreement shall be adopted by the Assembly.

7. The atﬁendments to this Agreement shall enter into force in accordance with
Article 23 of this Agreement. S

Article 30 :
Authentic Texts , : .

This Agreefnent is drawn up in four (4) original fé_xts in the Arabic, English,
French and Portuguese languages, all of wh_ich,féire‘équatly authentic. o

T
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' frade:-barriers, increase trade and inves

PROTOCOL ON TRADE IN GOODS

PREAMBLE

ember States of the African Union,

US to implement the Decision of the Assembly of Heads of State and
Ordinary Session held in Addis Ababa,
2012 (Assembly/AU/Dec. 394(XVI) of the
ecture for Fast Tracking the establishment of
n Plan for Boosting Intra-

DES
Goveriment during its Eighteenth
Ethiopia from 29th-30th January,
Framework, Road Map and Archit
the African Continental Free Trade Area and the Actio

African Trade;

f negotiations for the establishment of the
Continental Free Trade Area aimed at integrating Africa’s markets in line with the
objectives and principles enunciated in the Abuja Treaty during the Twerity-Fifth
Ordinary Session of.the Assembly of Heads of State and Government of the
African. Unien held in Johannesburg, South Africa from 14-15 June 2015

(Assembly/AUiDec. 569(XXV);

COGNISANT of the launch ©

DETéRMINED to take the necessary measures for reducing the cost of doing
busiriess and creating a conducive environment for private sector development

and thereby boosting intra-African trade;

SQLVED to enhance competitiveness at the industry and enterprise level
“exploiting opportunities for economies of scale, continental market

and an efficient allocation of resources,

DENT that a comprehensive Protocol on Trade in Goods will deepen
ecoripmic efficiency and linkages, improve social welfare, progressively efiminate
tment with greater opportunities for

eoohbt@?,és of scale for the businesses of State Parties;

COMMITTED to expanding intra-African. trade through the harmonisation,
coordination of trade liberalisation and implementation of trade facilifation .
instruments across Africa, and cooperation in the area of quality infrastructure, .

science and technology, the development. and implementation of trade related

m@asures; and
RECOGNISING the different levels of development among the State Parties and

trieneed to provide flexibilities, special and differential treatment and technical

assistance to State Parties with special needs,

HAVE AGREED AS FOLLOWS:




PART !
DEFINITIONS, OBJECTIVES AND SCOPE

Article 1
Definitions

For purposeé of this Protocol, the following definitions shall apply:

(a) “Anti-dumping Agreement” means the WTO Agreement on the
implementation of Article Vi of the GATT 1994,

(b) “Committee” means the Committee for Trade in Goods astablished in

Article 31 of this Protocol;

{c) “Customs duty” means & duty or charge of any kind imposed on or in
connection with the importation or exportation of a good, including any
form of surtax or surcharge imposed on.or in connection .with such

importation or exportation;

and Coding System established by the Intgrnational Convention on the
H,armonisedVCOmmodity Description and Coding System,

*(e). “Non-Tariff Barriers” means barriers that impede trade through
fmechanisms other than the imposition of tariffs;

(f) “Originating products” means-goods that qualify as originating products
under the rules of origin set.out’in Annex 2 on Rules of Origin;

(g) “Preferential Trade Arringements” means. any, rade. arrangement bY... .« . s

which a State Party 2grants “preferences to imports from another State
Party or a Third Party and includes non-reciprocal preferential scheme
granted by way ofwaijver; :

(n} “‘SafeguardsAgreen'ient” means the WTO‘Agreemént on Safeguards;

(i) “Schedule of ‘tariff concessions” means a list of negotiated specific

tariff concéssions and commitments by each State Party. It sets out,
transparently, the terms, conditions and qualifications under which goods
" may be imported under the AFCFTA; '

- () “TBT” means Technical Barriers to Trade; and

- (K “TBT Agreement” means the WTO Agreement on Technical Barriers to
- Trade. :

vd.)u_"‘Har'monised System” means the Harmonised .Commodity Description
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Article 2
Objectives

1. The principal objective of this Protocal is to create a liberalised market for

trade in goods in accordance with Article 3 of the Agreement.

2. The specific objéctive of this Protocol is to boost intra-African trade in goods
through:

(a) progressive elimination of tariffs;

- (b) progressive elimination of non-tariff barh’ers;

(c) enhanced efficiency of customs procedurés, trade facilitation and
fransit;

‘ "'(d):enhanced cooperation in the areas of technical barriers to trade and

.. " Tsanitary and phytosanitary measures;

(e) development and promotion of regional and continental value chains;

and

-.(f) enhanced socio-economic . development, diversification and

industrialisation across Africa.

Article 3
Scope

1. The provisions of this Pfotocol shall apply to trade in goods betwaen the State
Parties. C ‘

nnex 1 on Schedules of Tariff Concessions, Annex 2 on Rules of Origin,

gnex' 3 on -Customs Cooperation and Mutual Administrative _Assistance, -
nnex 4 on Trade Facilitation, Annex 5 on Non-Tariff Barriers, Annex 6 on -
chnical Barriers to Trade, Annex 7 Sanitary and Phytosanitary Measures,

-_».;.-'A-nnex 8 on Transit and Annex 9 on Trade Remedies shall, upon adoption -
~form an integral part of this Protocol.




PART it
NON-DISCRIMINATION

Article 4
Most-Favoured-Nation Treatment.

ate Parties shall accord Most-Favoured-Nation Treatment to one another in
cordance with Article 18 of the Agreement.

2. Nothing in this Protocol shall prevent a State Party from concluding or
maintaining preferential trade arrangements with Third Parties, provided that
such trade arrangements do not impede or frustrate the objectives of this
Protocdl, and that any advantage, concession or privilege granted to a Third
Party’ under such arrangements is extended to other State Parties on a
reciprocal basis.

3. Nothing in this Protocol shall prevent two or more State Parties from
‘extending to one another preferences which aim at'achieving the objectives of

- this Protocol among themselves, provided that 'such preferences are.

+ +eitended to the other State Parties on a reciprocal basis.

4, Notwithstanding the provisions of paragraphs 2:dnd 3 of this Article, a State
'Party shall not be obliged to extend to another State Party, trade preferences
eéxtended to other State Parties or Third Rarties before the entry into force of

_..the Agreement. A State Party shall afford’ opportunity to the other State

"Barties to negotiate the preferences granted therein on a reciprocal basis,

ng into account levels of develppment of State Parties.

e A;ficle 5
National Treatment

A-State' Party shall accord’to, products imported from other State Parties
treatment no less favourable than that accorded to like domestic products of
national origin, after the imported products have been cleared by customs. This
treatment covers all measures affecting the sale and conditions for sale, of such
products in accordancé with Article {li of GATT 1994. '

_ Article 6
_,‘Special and Differential Treatment

In conformity with the objective of the AfCFTA in ensuring comprehensive and
“mutually beneficial trade in goods, State Parties shall, provide flexibilities to other
State Parties at different levels of economic development or that have individual
gggciﬁcitieé-as recoghised by other State Parties. These flexibiliies shall include,

— = T
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arh'(mgr Sthers, special consideration and an additional transition period in the
imp‘le‘%:*n‘entati,o'n of this Agreement, on a case by case basis.

PART Ill
LIBERALISATION OF TRADE

Article 7
import Duties

1. State Partie's; shall progressively eliminate import duties or charges having
equivalent effect on goods originating from .the territory of any other State
Party in accordance with their Schedules of Tariff Concessions contained in

nex 1 to this Protocol.

“For products subject to liberalisation, State Parties shall not impose any new
import duties or charges having equivalent effect on goods originafing from
the' teritory of any cther State Party, except as provided for under this

' Erotocol. :

miport duty shall include any duty or charge of any kind imposed on or in
‘Gotinection with the importation of goods consigned from any State Party foa
¢onsignee in another State Party, including any form of surtax or surcharge,
bt shall'not include any: o

" (a) charges equivalent to internal taxes imposed consistently with Article

- TUHI(2) of GATT 1994 and its interpretative notes in respect of like or

" directly competitive or substitutable goods of the State Party or in

respect of goods from which imported goods have been manufactured
or praduced in whole or in part;

(b)Aari'tidumpi)ing or countervailing duties imposed in accordance with
Articles Vi, and .XVi of GATT 1994 and the WTO Agreement on
Subsidies and Countervailing Measures and Article 17 of this Protocol;

T (c) duties or levies imposed in relation to safeguards, in accordance with
Articles XIX of GATT 1994, the WTO Agreement on Safeguards and
Articles 18 and 19 of this Protocol; and

. (d) other fees or charges imposed consistently with Article VIIl of GATT
1994.




Article 8
Schedules of Tariff Concessions

1 «.Each State Party shall apply preferential tariffs to imports from other State
Parties in accordance with its Schedule of Tariff Concessions contained in
Annex 1 to this Protocol and in conformity with the adopted tariff modalities.
The Schedules of Tariff Concessions, the adopted tariff modalities and
outstanding work on tariff modalities to be negotiated and adopted, shall be

an integral part of this Protocol.

otwithstanding the provisions of this Protocol, - State Parties "that are
mbers of other RECs, which have attained among themselves higher
45 of elimination of customs duties and trade barriers than those provided
n this Protocdl, shall maintain, and where possible improve upon, those
higher levels of trade liberalisation among themselves.

Article 9 _
General Elimination of Quantitative Restrictions

The State Parties shall not impose quantitative restrictions on imports from or .

exports'to other State Parties except as othgrwise provided for in this Protocol,
its Annexes and Article Xl of GATT 1994 and other relevant WTO Agreements.

Article 105
- Export Duties

1. State Parties may regufate expo[ti’duties or charges having equivalent effect
on goods originating from their territories.

2. Any 'exbort duties or taxes: ‘impdis'ﬁ"'ed on or in connection with, the exportation

of goods, applied pursughftd this Article shall be applied to goods exported to

;ali destinations on a non-discriminatory basis. .

fred
R

: State Party thatj‘i“ﬁ'trongC'es export duties or taxes on, or in connection with,
ifie exportation of'goods in dccordance with paragraph 2 of this Article, shalil
hotify the Secretariat'ninety (90) days from the introduction of the said export

" duties or taxes.
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Article 11
Modification of Schedules of Tariff Concessions

n exceptional circumstances, a State Party may request for modification of its
Schedules of Tariff Concessions.

2.4 such exceptional circumstances, a State Party (hereinafter referred to as
the."modifying State Party”) shall submit to the Secretariat, a written request,
together with evidence of the exceptional circumstances for such a request.

3. Uponreceipt of the request, the Secretariat shall immediately circulate the
request to all State Parties. N '

4. Where a State Party considers that it has a substantial interest (hereinafter
referred to as the “State Party with substantial interest’) in the tariff schedule
of the modifying State Party, it should communicate in writing, with supporting
evidence, to the modifying State Party through the Secretariat within thirty

. (30) days. The Secretariat shall immediately circulate all such requests to all
‘State Parties.

5. The modifying State Party and any State Party with substantial interest, as
i determined under paragraph 3, shall enter into negotiations to be coordinated
. by the Secretariat with a view to reaching an agreement on any necessary
O ‘compensatery adjustment. In such negotiations and agreement, the State
%-Parties shall maintain a general level of commitments not less favourable

.than the initial commitments.

+The outcome of the negotiations and the subsequent madification of the tariff

" ‘schedule and any compensation thereof, shall only be effected upon approval .
by State Parties with substantial interest and notification to the Secretariat

~ ~which shail transmit to other State Parties. The compensatory adjustments
'shall be made in accordance with Article 4 of this Protocol. o

© 7. The modifying State Party shall not modify its commitment until it has made

compensatory adjustments as provided for in paragraph 6 and endorsed by
the Council of Ministers. The outcome of the compensatory adjustment shall

be notified to State Parties.

Article 12
Elimination of Non-Tariff Barriers

Except as may be provided for in this Protocol, the identification, categorisation,
monitoring. and elimination of Non-Tariff Barriers by State Parties shall be in
y6cordance with the provisions of Annex 5 on Non-Tariff Barriers.




Article 13
Rules of Origin

Goods shall be eligible for preferential treatment under this Protocol, if they are
originating in any of the State Parties in accordance with the criteria and
conditions set out in ‘Annex 2 on Rules of Origin, and in accordance with the
Appendix to be developed on General and Product Specific Rules.

PART IV
CUSTOMS COOPERATION, TRADE FACILITATION AND TRANSIT

: Article 14 ‘
Customs Cooperation and Mutual Administrative Assistance

State Parties shall take appropriate measures including arrangements regarding
customs cooperation and mutual administrative assistance in accordance with
the provisions of Annex 3 on Customs Cooperation and Mutual Administrative
Asgistance. : R
Article 15
Trade Facilitation

Staté i.'j"art]es shall take appropriate méasureis-:i"nc'ldding arrangerﬁents regarding
~trade facilitation in accordance with .the ‘provisions of Annex 4 on Trade
Facilitation. Lo
Article 16
< Transit

. State Parties shall take appro‘fnfigte ‘Hieasures including arrangements regarding
transit in accordance with the provisions of Annex 8 on Transit. g

: PART V
“TRADE REMEDIES

Article 17
AT ti-dumping and Countervailing Measures

1. 'Subject to the provisicns of fhi»s Protocol, nothing in this Protoco! shall prevent
% State Parties frdi‘n applying anti-dumping and countervailing measures.
2..-In applying-this Article, State Parties shall be guided by the provisions of
Aripex 9 on Trade Remedies and the AFCFTA Guidelines on Implementation
of Trade Remedies in accordance with relevant WTO Agreements.

e 26
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Article 18
Global Safeguard Measures

The implementation of this Article shall be in accordance with Annex 9 on Trade
Remedies and Guidelines on Implementation of Trade Remedies, Article XIX of
GATT 1994 and the WTO Agreement on Safeguards.

Article 19
Preferential Safeguards

1. State Parties may apply safeguard measures to situations where there is a
sudden surge of a product imported info a State Party, under conditions which
cause or threaten to cause serious injury to domestic producers of like or
'di:r'ect[y competing products within the territory.

2. Thé-'implementation of this Article shall be in accordance with the provisions
of Anfex 9 on Trade Remedies and AfCFTA Guidelines on implementation of
Trade Remedies.

_ Article 20
Cooperation relating to Anti-dumping, Countervailing and Safeguards
Investigations -

Stéte Parties shall cooperate in the area of trade remedies in accordance with
- the .provisions of Annex 9 on Trade Remedies and AfCFTA Guidelines on

Implementation of Trade Remedies.

PART VI ,
PRODUCT STANDARDS AND REGULATIONS

Article 21
Technical Barriers to Trade

Tl'ié"'i‘-i.fnplementation of this Article shall be in accordance with the provisions of
Annex 6 on Technical Barriers to Trade. : :

Article 22
Sanitary and Phytosanitary Measures -

The implémentation of this Article shall be in accordance with the provisions of
Annex 7 on Sanitary and Phytosanitary Measures.




PART VI
COMPLEMENTARY POLICIES

Article 23 _
Special Economic Arrangements/Zones

1. State Parties may support the establishment and operation of special
economic arrangements or zones for “the purpose of accelerating

development.

2. Products benefiting from special economic arrangements or ]
subject to any regulations that shall be developed by the Colincil‘of Ministers.
Regulations under this paragraph shalt be in support of the continental

industriatisation programmes.

3. The trade of products manufactured in special economic arrangements or

zones within the AfCFTA shall be subject to »the,p}rovisions of Annex 2 on

Rules of Origin.

Article 24
Infant Industries . .

4. For the purposes of protecting an infant industry having strategic importance
at the national level, a State Party may, pravided that it has taken reasonable
steps to. overcame the difficulties refated to such infant industry, impose
measures for protecting such an industry..Such measures shall be applied on
a non-discriminatory basis and foriaspecified period of time.

lines for implementation of this Article as

2. Council of Ministers shall adopt guide
an integral part of this Protogol: .

) - Article 25
~ Transpatency and Notification requirements for State Trading.Enterprises

1. In order to ensure ’-thgé‘ transparency of the activities of State Trading
Enterprises (STE), State Parties shall nofify such enterprises to the
Secretariat for transmission to other State Parties.

2. For the purposeof.this Article, STE refers to governmental, non-governmental
enterprises; including Marketing boards, which have been granted exclusive
or special rights or privileges, including statutory or constitutional powers, in
the exercise of which.they influence through their purchases or sales the level
or direction of imports or exports with reference to provisions of Article XVII of

GATT 1994.
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PART VIli
EXCEPTIONS

Article 26
General Exceptions

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
between State Parties where the same conditions prevail, or a disguised
restriction on international trade, nothing in this Protocol shall be construed as
preventing the adoption or enforcement of measures by any State Party that are:

(a) necessary to protect public morals or to mafntain publib‘order;
(b) nécessary fo protect human, animal or plant life or. health;

{c) -rellati'ng to the importations and exportations of gold or silver,
(d) relatingj to the products of prison labour,

(e) necessary to secure compliance with faws or regulations which are not
inconsistent with the provisions of this Protocol, including those relating to
customs enforcement, the protection of patents, trademarks and -
copyrights, and the prevention of deceptive practices;

(f) impased for the protection of natibnal treasures of artistic, historic or
archaeological vaiue; - .

(g) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic

production or consumption;

(h).undertaken in pursuance of obligations under any intergovernmental
commodity agreement approved by the State Parties; .

involving restrictions on exports of domestic materials necessary to ensure
essential quantities of such materials to a domestic processing industry
during pericds when the domestic price of such materials is held below the
world price as part of a governmental stabilisation plan, provided that such
restrictions shall not operate to increase the exports of or the protection
afforded to such domestic industry, and shall not depart from the
provisions of this Protocol relating to non-discrimination; and

=
L)

{j) essential to the acquis]tidn or distribution of foodstuffs or any other
products in general or [ocal short supply, provided that any such measures
shall be consistent with the principle that all State Parties are entitled to an

L 729



equitable share of the international supply of such products, and that any
such measures, which are inconsistent with the other provisions of the
Protocol shall be discontinued as soon as the conditions giving rise to
them have ceased to exist. '

Article 27
Security Exceptions

Nothing in this Protocol shall be construed to:

(a) req@ré any State Party to furnish any information the disclosure of which it
considers contrary to its essential security interests; or o

(b) prex‘)ent any State Party from taking any action which it considers
necessary.for the protection of its essential security interests:

i. relating to fissionable materials or the materials .ffom which they are
derived; - '

ii. relating to the traffic in arms, ammunition and implements of war
and to such fraffic in other goods and-materials taking place either
directly or indirectly for the jpurposg of supplying a military
establishment; and ‘ o

fii. taken in time of war or other emergehcy in international relations; or
(c) prevent any State Party froﬁif*taking any action in pursuance of its

obligations ‘under the United Naticns Charter for the maintenance of
international peace and security, *

. Atticle 28 .
~ Balance of Payments

1. Where a State Partyis/in critical balance of payments difficulties, or under
imminent threat theéreof, ‘or has the need to safeguard its external financial
position difficulties and that has taken all reasonable steps to overcome the
difficulties, may adopt appropriate restrictive measures in accordance with
internationalugig’j_hts and obligations of the State Party concerned, including
those undef the WTO. Agreement, - the Articles of Agreement of the
International"Monetary Fund and the African Development Bank respectively.
Such measurss shall be equitable, non-discriminatory, in good faith, of Jimited
duration and May not go beyond what Is necessary to remedy the balance of
payments situation.

30
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2. The State Party concerned, having adopted or maintained such measures
shall inform the other State Parties forthwith and submit, as soon as possible,

a time schedule for their removal.
PART IX

TECHNICAL ASSISTANCE, CAPACITY BUILDING AND COOPERATION

Article 29
Technical Assistance, Capacity Building and Cooperation

1. The Secretariat, working with State Parties, RECs and partners, shall
coordinate and provide technical assistance and capacity building in trade
and trade related issues for-the implementation of this Protocol.

2. State Parties agree to enhaﬁéé,pooperation for the impleméntation of this
Protocol. ) '

3. The Secretariat shall explore _av'evrjues to secure resources required for these
programmes. : : :

_ .PART X -
INSTITUTIONAL PROVISIONS

Aticle 30
Consuitation and Dispute Settlement

. Except as otherwise provided in th,i's Pratocol, the relevant provisions of the

Protocol on Rules and Procedures on the Settlement of Disputes shall apply to
consultations and the setflement of disputes under this Protocol.

‘ Article 31
implementation, Monitoring and Evaluation

et

1. The Council of Ministers in .accordance with Article 11 of the Agreement
shall establish the Committee on Trade in Goods, which shall carry out
such functiofis as may be assigned to it by the Council of Ministers to
facilitate 'the operation of this Protocol and further its objectives. The
Comrmittee may establish such subsidiary bodies as it considers
appropriate for the effective discharge of its functions.

2. This Committee and its subsidiary bodies, éha_!l be open to participation by .
representatives of all State Parties unless otherwise decided.

<31



3. The Chairperson of the Commitiee shall be elected by the State Parties.

4. In accordance with Article 13(5) of the Agreement, the Secretariat shall, in
consultation with State Parties, prepare annual factual reports to facilitate
the process of implementation, monitoring and evaluation of this Protocol.

5. These reports should be considered and adopted by the Council of
Ministers. :

Article 32

Amendment
" Amendment to this Protocol shall be in accordance with Article 29 of the
Agreement.

w32
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PROTOCOL ON TRADE IN SERVICES

PREAMBLE
WE, Member States of the African Union,

DETERMINED to establish a continental framework of principles and rules for
trade in services with a viéew to boosting intra-African trade in line with the
objectives of the African Contlhental Free Trade Area (AfCFTA) and promoting
econorhic growth and development Wlthln the contlnent

DESIROUS. to create, on the=bas_13_- of progressive liberalisation of trade in
services, an open, rules based; transparent, inclusive - and integrated single
services ‘market which provides economic, social and welfare-enhancing’
opportunities across all sectors for.the African pecple;

MINDFUL of the urgent need to consolidate and bu1ld on achievements in
services liberalisation and regulatory harmomsatlon at the Regional Economic
Community (REC) and continental levels; L

DESIRING to harness the potential and capacmes of African services suppliers,
in particular at the micro, small and medlum levels, to engage in regional and
global value chains;

RECOGNISING the right of State Parties’ to regulate in pursuit of national policy
objectives, and fo introduce new regulations, on the supply of services, within
their terrifories, in order to meet legitimate national policy objectives, including
competttlveness consumer protedtion and overall sustainable development with

respect to the degree of thé ‘devélopment of services regulations in different
- countries. - the particular need’for State Parties to exercise this right, without

compromising consumer protectlon environmental protectlon and overall
sustainable development

COGNlSANT of the serious dlffculty of the least developed land locked, island
states and vulnerable economies in view of their special economic situation and
their development, trade and financial needs;

ACKNOWLEDGlNG the African Union Assembly Decision Assembly/AU/666
(XXX} adopted at the 30" Ordinary Session of the Assembly of Heads of State
and Governmeént of the AU, in Addis Ababa, Ethiopia on 28 January 2018 on the
Establishment of a Single African Air Transport Market through the
Implementation of the Yamoussoukro Decision;




FURTHER RECOGNISING th‘g potentially significant contribution of air transport
services and, in particular, thev',Si'ngle African Air Transport Market to boost intra-
African trade and fast track the: Affipan Continental Free Trade Area (AfCFTA),

HAVE AGREED AS FOLLOWS:'

PART |
DEEINITIONS
Article 1

Definitions

For the purposes of this Protocol:

(a) "Commercial presence” means any type of business or professional

(b)

{d)

.establishment, including through:.
i, the constitution, acquisition or maintenance of a juridical person, or

i the creation or maintenance of a branch or a representative office,
within the territory of a State Party for the purpose of supplying a
service; .

"Direct taxes" comprise all taxes on total income, on total capital or-on
elements of income or of capital, including taxes on gains from the

. alienation of property, taxes on estates, inheritances and gifts, and taxes

on the total amounts of wages or salaries paid by enterprises, as well as
taxes on capital appreciation;

“Juridical person™ means any legal entity duly constituted or otherwise
organised under applicable law of State Parties, whether for profit or
otherwise, and whether privately-owned or governmentally-owned,

including any corporation, trust, partnership, joint venture, sole -

proprietorship or association; ) -
Ajuridical person is:

i “Affiliated” with another person when it controls, or is controlled
by, that other person; or when it and the other person are both
controlled by the same person;

ii. "Controlled" by persons of a State Parly if such persons have the
power to namg a majority of its directors or otherwise to legally
direct its actions; and

iii.. "Owned" by persons of a State Party if more than 50 per cent of

" the equity interest in it is beneficially owned by persons of that
State Party,
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(e) “Juridical person of another State Party” means a juridical person which
is either:

i. constituted or otherwise organised under the law of that other State
Party, and is engaged in substantive business operations in the
territory of that State Party or any other State Party; or

ii, in the case of the supply of a service through commercial presence,
owned or confrolled by:

1. natural persons of that State Party; or

. juridical persons of that other State Party- |dent|fed under
subparagraph (i); . ‘

() "Measure" means any measure by a State Party, whether in the form of a
law, regulation, rule, procedure, decision, administrative action, or any other
form

(g) "Measures by State’ Partles affectlng trade in services” include measures
in respect of: .

i. the purchase, payment oruse ofa servnce

ii. the access to and use of, in connect[on with the supply of a service,
" services which are required by those State Parties to be offered to the
public generally;

ii. the presence, including cbmmefcial presence, of persons of a State
Party for the supply of a service in the territory of another State Party;

(h) "Monopoly supplier of a service” means any person, public or private,
which in the relevant market of the territory of a State Party operates as oris
authorised or established forma{iy or in effect by that State Party as the sole
supplier of that service;

(i) "Natural person of .another State Party" means a natural persdn who

resides in the territory of that other State Party or any otheér State’ Party and
who under the law of that other State Party:

i. is anational; or.
il has the right of permanent residence;

(i} "Person' means either a natural person or a juridical person;

(k)"Sector” of a service means:

i. with reference to a 'speciﬁc commitment, one or more, or all,
subsectors of that service, as specified in-a State Party’s schedule of
specific commitments;

!
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ii. otherwise, the whole of that service sector, including all of its

subsectors;

() “Service of another State Party” means a service which is supplied:

i, from or in the territory of that other State Party, or in the case of

maritime transport, by a vessel registered under the laws of that other
State Party, or by a person of that other State Party which supplies
the service through the operation of a vessel and/or its Use in whole or

in part; or

in the case of the supply of a service thraugh commercial presence or
through the presence of natural persons, by a service supplier of that
other State Party;

(m) "Service consumer"” means any person that receives or uses a service,

(n) “Service supplier” means any person that supplies a service®:

(o) "Supply of a Service” includes the production, distribution, marketing, sale
and delivery of a service;

(p) “Trade in services” means the supply of service:

i.

iif.

from the territory of one State Party into the. territory of any other
State Party;

in the territory of one State PAarty to the service consumer of any
other State Party; ’

by a service supplier of one State Party, through commercial
presence in the territory of any other State Party;

by a service supplier of one State Party, through presence of natural
persons of a State Party in the territory of any other State Party.

1 \Where the service is not supplied directly by a juridical person but through other forms of
commercial presence such as a branch or representative office, the service supgplier {i.e. the
juridical person) shall, nonetheless, through such presence be accorded the treatment provided
for service suppliers under the agreement. Such treatment shall be extended to the presence
through which the service is supplied and need not be extended to any other parts of the supplier
located outside of the territory where the service is supplied.

—— — —_——
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ﬂ .
o SCOPE OF APPLICATION

‘ PART I
Article 2
ﬂ ‘ Scope of Application
‘ﬂ 1.4 “Th ,__I__.-‘_l?"rotocol applies to measures by State Parties affecting trade in services.
2:’:‘_;_Ilj‘or_n»t‘he, purposes of this Protocol, trade in servfces is based on the four
h . modes of supply of a service as defined in Article 1(p) of this Protocol.
e 3. For t'hbe. purposes of this Protocol:

(a) "Measures by State Parties" means measures taken by:

e
- i
\

. - i. State Parties’ central, regional or local governments and
" authorities; and . . -

M- -
i , . . ii. Non-governmental bodies in the exercise of powers delegated
- by State Parties’ central, regicnal or local governments or

authorities. S

in Tulfilling. its obligations and commitments under the Protocol, each State
: Party shall take such reasonable measurés as may be available to it to
il : ensure their observance by regional ‘and local governments and
' .. authorities and non-governmental bodies within its territory;

=

> . ‘ .
(b) "Services" includes any service in any sector except services
' supplied in  the exercise of governmental authority; and

—
Lt

"A service supplied in the exercise of governmental
authority” ‘means any service which is supplied neither on a
. ‘ ) commercial basis, nor in competition with' one or more service
U o o Tt suppliers: . :

- 4: Procurement by governmental agencies purchased for governmental
s " purposes and not with-a view to commercial re-sale are excluded from the
il - .scope of this Protocol.

—_—
[—;

5. This Protocol shall not apply to measures affecting:
(é) air traffic rights, however granted; and

Uj . _ (b) services directly related to the exercise of air traffic rights;

-

,_.____.
[
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6. This Protocot shall apply to measures affecting:

_ (a) aircraft repair and maintenance services;
.(b) the selling and marketing of air transport services, and
(c) computer reservation system (CRS) services.
| PART IlI
OBJECTIVES

Article 3
Objectives

1. T:];he:_prfincipa[ objective of this Protocol is to support the objectives of the
AfCFTA,'- as set out in Article 3 of the Agreement particularly to create a single
liberalised market for trade in services.

2. The specific objectives of this Protocol are to:

(@

gnhance competitiveness of services through: economies of scale,
reduced business costs, enhanced confinental market access, and an

. improved- aliocation of resources including the development of trade-
- related infrastructure;- ‘

(b)

(©

(d).

e

promote sustainable development in accordance with the Sustainable
. Development Goals (SDGs);

foster domes-tic and foreign investment; -

_accelerate efforts on industrial development to promote the development
of regional value chains; T : :

* " trade in services;

ensure consistency and complementarity between liberalisation of trade
“in services and the various Annexes in specific services sectors;

’ ’pursue services trade liberalisation in line with Article V- of the GATS by

expanding the depth and scope of liberalisation and increasing,
improving and developing the export of services, while fully preserving
the right to regulate and to introduce new regulations;
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(h) promote and enhance common understanding and cooperation in trade
in services amongst State Parties in order to improve the capacity,
efficiency and competitiveness of their services markets; and

(i) * promote research and technological advancement in the field of services
. ..:'to,,acce[erate economic and saocial development.

PART IV
GENERAL OBLIGATIONS AND DISCIPLINES
Article 4 ‘
Most-Favoured-Nation Treatment

. With respect tc any measure covered by this Protocol, each State Party shall,
uperr entry into force, accord immediately and unconditionally to services and
service suppliers of any other State Parly treatment no less favourable than
that it accords to like services and service suppliers of any Third Party.

. Nothing in this Protocol shall prevent a State. Party from entering into a new
preferential agreement with a Third Party, in accordance with Article V of the
GATS provided such agreements do not impede or frustrate the objectives of
this Protocol. Such preferential treatment shall be extended to all State
Parties on a reciprocal and non-discriminatory basis. '

. Notwithstanding paragraph 1, two (2) or more State Parties may conduct
negofiations and agree fo liberalise trade in services for specific sectors or
" - sub-sectors ‘in accordance with the objectives in this Protocol. Other State

.Parties shall be afforded opportunity to negotiate the preferences granted
- therein on a reciprocal basis.

. Notwithstanding the proviéions of paragraph 2, a State Party shall not be

obliged to extend preferences agreed with any Third Party prior to the entry .

into force of this Protoeol, of which that State Party was a member or-a-
beneficiary. A State Party may afford opportunity to the other State Parties to
negotiate the preferences granted therein on a reciprocal basis.

. The provisions of this Protocol shall not be so construed as to prevent any
State Party from conferring-or according advantages to adjacent countries in
order to facilitate exchanges limited to contiguous frontier zones of services
that are both locally produced and consumed.

. A State Party may maintain a measure which is inconsistent with paragraph
1, provided it is listed in the Most Favoured Nation (MFN) exemption fist. The
agreed list of MFN exemptions shalt be annexed to this Protocol. States
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Parties shall regularly review MFN exemptions, with a view to determining
which MFN exemptions can be eliminated.

Article 5
Transparency

1. Each State Party shall, ina medium® that is accessible, publish promptly and,
except in emergency situations, at the latest by the time of their entry into
force; all relevant measures of general application which pertain to or affect
the operation of this Protocol. International and regional agreements
pertaining to or affecting trade in services to which a State Party is a signatory
shall also be published. '

2. Each State Party shall notify the Secretariat of any international and regional
agreements pertaining to or affecting trade in services with Third Parties to
which they are signatory prior to or after entry into force of this Protocol.

3. Each State Party shall promptly and at least annually notify the Secretariat of
the introduction ‘of any new, or any changes to, existing laws, regulations or
‘administrative guidelines which significantly affect trade in services under this
Protocol.

4. Where a State Party submits a nofification to the Secretariat, the latter shall
promptly circulate the said notification to all State Parties.

5. Each State Party shall respond promptly to all requests by any other State
Party for. specific information on any of its measures of general application or
international and/or regional agreements within the meaning of paragraph 1.
State Parties shall also reply to any question from any other State Party
relating to an actual or proposed measure that might substantially affect the

operation of this Protocol.

6. Each State Party shall designate the relevant enquiry points to provide State
Parties with specific information, upon request, on all such matters related to
" yrade in services as well as those subject fo the notification requirement

above.
Article 6
Disclosure of Confidential Information

Nothing in this Protocol shall require any State Party to disclose confidential
information and data, the disclosure of which would impede law enforcement, or
otherwise be contrary to the public interest, or which would prejudice legitimate
commercial interests of particular enterprises, public or private.

3 For example through Gazette, newsleter, Hansard, or websites in one of the African Union languages.
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Article 7

Special and Differential Treatment

In order to ensure increased and beneficial participation in trade in services by all
parties, State Parties shall:

(a)“p'rovide speciél consideration to the progressive liberalisation of service
‘sectors commitments and modes of supply which will promete critical
sectors of growth, social and sustainable economic development;

(b) take into account the challenges that may be encountered by State Parties
and may grant flexibilies such as transitional periods, within the
framework of action plans, on a case by case basis, to accommodate
special economic sifuations and development, trade and financial needs in
implementing this Protocol for the establishment of an integrated and
liberalised single market for trade in services; and -

(¢) accord special consideration te the provision of technical assistance and
sicapacity-building through continental support programmes. »

Article 8
x . Rightto R_egulaﬁe

Each State Party may regulate and introduce new regulations on services and
- setvices suppliers within its territory in order to meet national policy

obj"e;‘:tives, in so far as such regulations do not impair any rights and
obligafions arising under this Protocol.

.

RN . Article 9

" Domestic Regulation

1. In sectors where specific commitments are undertaken, each State P'arty shall
ensure that all measures of general application affecting trade in services are
administered in a reasonable, objective, transparent and impartial manner.

2. Each State Party shall maintain or institute, as soon as practicable, judicial,
arbitral or administrative tribunals or pracedures which provide, at the request
.of an affected service supplier, for the prompt review of, and where justified,
appropriate remedies for, administrative decisions affecting trade in services.

" “Whefe such procedures are not independent of the agency entrusted with the
administrative decision concerned, the State Party shall ensure that the
procedures in fact provide for an objective and impartial review.
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3. Where authorisation is required for the supply of a service liberalised under
this Protocol, the competent authorities of a State Party shall, within a
reasonable period of time after the submission of an application considered
complete under domestic taws and regulations, inform the applicant of the
decision concerning the application. At the request of the applicant, the
competent authorities of the State Party shall provide, without undue delay,
information concerning the status of the application.

Article 10
Mutual Recognition

1. For-“th,e purposes of the fulfilment, in whole or in part, ofits standérds or criteria
for thé authorisation, licensing or certification of services suppliers, and subject
guirements of paragraph 3 of this Article, a State Party may recognise

certifications granted in another State. Party. Such recognition, which may be

achigve
agreermient or arrangement with the State Party concerned or may be accorded

autonomou'_élyA

2. A State Party that is a party to an agreement or arrangement of the type
reférred to in paragraph 1 of this Article, whether existing or future, shall afford
adequate opportunity for other interested State Parties to negofiate their
U accession. to such an agreement or arrangement or to negotiate comparable
. “Tones. with it. Where a State Party accords recognition autonomously, it shall
" 'afford adequate opportunity for any other State Party to demonstrate that
education, experience, licenses, or certifications obtained or requirements met
in that other State Party's territory should be recognised.

3. A State Party shall not accord recognition in a manner which would constitute a
means of discrimination between  State Parties in the application of its
standards or criteria for the authorisation, licensing or certification of service
'§upp[§ers, or a disguised restriction on trade in services.

4. Each State Party shall:
3("a:)>{\)vithin twelve (12) months from the date on which.the Agreement enters
# Uinto force for it, informthe Secretariat of its existing recognition
" measures and state whether such measures are based on agreements
. orarrangements of the type referred to in paragraph 1 of this Article;
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(b):promptly inform the State Parties through the Secretariat as far in
advance as possibie of the opening of negotiations on an agreement or
_arrangement of the type referred to in paragraph 1 of this Article in order
to provide adequate opportunity to any other State Party to indicate their
“interest in participating in the negotiations before they enter a

‘substantive phase; and

(c) promptly inform the States Parties through the Secretariat when it
adopts new recognition measures or significantly moedifies existing ones
and state whether the measures are based on an agreement or .
arrangement of the type referred to in.paragraph 1 of this Article.

. Wherever appropriate, recognition should be based on AfCFTA agreed criteria

by State Parties. In appropriate cases, State Parties shall work in cooperation

with relevant intergovernmental and _non—govemmental organisations towards

_the establishment and adoption of common continental standards and criteria
for recognition and common continental standards for the practice of relevant

. -services trades and professions.

Article 11

Monopolies and Exclusive Service Suppliers -

. Eac?ﬁ-‘.State Party shall ensuré thaf_ any. monopoly supplier of a service in its

territory: does not, in the supply of the monopoly service in the relevant
market, act in a manner inconsistent with that State Party's obligations and

specific commitments under this Protocol.

. Where a State Party’s monopoly supplier competes, either directly or through

an affiliated company, in the supply of a service outside the scope of its
monopoly rights and which s subject to that State Parly's specific
commitments, the State- Party shall ensure that such a supplier does not

' .abuse its monopoly position to act in its territory in a manner inconsistent with

sugh commitments. -

. A State Party which :‘h‘:as a reason to believe that a moh&)é[ﬁ) vsupplier of a

service of any other State Party is acting in a manner inconsistent with
paragraphs 1 and 2 of this Article, may request the State Party establishing,
maintaining or authorising such supplier to provide _specific information
concerning the relevant operations.

., ‘\after, the date of entry into force of this Protocol, a State Party grants

monopoly rights regarding the supply of a service covered by its specific
commitments, that State Party shall notify the Secretariat no later than three
(3) thonths before the intended implementation of the grant of monopoly
rights and the provisions conceming modification of specific commitments will

apply.
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5. The provisions of this Article shall also apply to cases of exclusive service
suppliers where a State Party, formally or in effect:

(a) authorises or establishes a small number of service suppliers; and

(b) substantially prevents compelition among those suppliers in its
territory.
Article 12

Anti-competitive Business Practices

1. Sté}te Parties recognise that certain business practices of service suppliers,
an those concerning monopolies and exclusive service suppliers, may

1 competition and thereby restrict irade in services.

2 Each State Party shall, at the request of any other State Party, enter into
consultations with a view to eliminating practices referred to in paragraph 1 of
- this Arficle. The State Party addressed shall respond to such a request and
shall cooperate through the supply of publicly available non-confidential
information of relevance to the matter in question. The State Party addressed
shall also provide other information available to the requesting State Party,
subject to its domestic law and to the conclusion of a satisfactory agreement
concerning the safeguarding of its confidentiality by the requesting State

Party.

Article 13

_ Payments and Transfers

1. Except under the circumstances envisaged in Article 14 of this Protocol, a
‘S’['ate Party shall not apply restricions on international transfers and
;gayments for current transactions relating to its specific commitments.

Yerty Tt .

2. Nothing in this Protocol shall affect the
of-the.International Monetary Fund under the Articles of Agreement of the
Fund, mcluding the use of exchange actions which are in conformity with the
Artides of Agreement, provided that a State Party shall not impose

" restrictions on any capital wransactions inconsistently with its specific
commitments regarding such transactions, except as provided under Article
14 of this Protocol, or at the request of the Fund. '
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Article 14

Restrictions to Safeguard the Balance of Payments

1. In the event of serious balance of payments and external financial difficulties

or threat thereof, a State Party may adopt or maintain restrictions on trade in
services on which it has undertaken specific commitments, including on
payments or transfers for transactions related to such commitments. It is
recognised that particular pressures on the balance of payments of a State
Party in the process of economic development or economic transition may
necessitate the use of restrictions to ensure, inter alia, the maintenance of a
level of financial reserves adequate for the implementation of its programme
of economic development or economic transition.

2. The restrictions referred to in paragraph 1 of this Article shali:

(a) not discriminate among State Parties;.

| ‘.- (b)be consistent with the Articles of Agreement of the [nternational

. Monetary Fund;

(c)‘ avoid unnecessary damage to the corﬁfhercial, economic and financial
interests of any other State Party; -

(d) not exceed those necessary to deal with the circumstances described. ——

in paragraph 1 of this Art'icle; and

.

. ‘:'_(e) be temporary and be 'phaséd out progressively as the situation
specified in paragraph ‘1 of this Article improves.

. In  determining the incidencé"’éf:.such restrictions, State Parties may give

- priority to the supply of services which are more essential to their economic or
development programmes. However, such restrictions shall not be adopted
or maintained for the purposé of protecting a particular service sector.

. Any'res‘trictions adopted or méihtéihed under -paragraph 1 of this Article, or

any changes therein, shail be promptly notified to the Secretariat.

State Parties applying the provisions of this Article shall consult promptly

* within the Committee on Trade in Services on restrictions adopted under this

- Afticle.

. The Committee on Trade in'Servicés shall establish procedures for periodic

consultations with the objective of enabling such recommendations to be
made to the State Party concerned as it may deem appropriate.

. Such consultations shall assess the balance-of-payment situation of the State

‘Party concerned and the restrictions adopted or maintained under this Article,
taking into accounit, inter alia, such factors as:
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{a) the nature and extent of the palance-of-paymenis and the
external financial difficulties;

(b) the external economic and trading environment of the consulting
. State Party; and

(c) alternative corrective measures which may be available.

8. The consultations shall address the compliance of any resfrictions with
paragraph 2 of this Aticle, in particular the progressive phase-out of
restrictions in accordance with paragraph 2(e) of this Article.

9. In such consultations, all findings of statistical and other facts presented by
the International Monetary Fund relating to foreign exchange, monetary
‘reserves and balance of payments, shall be accepted and conclusions shall

be based on the assessment by the Fund of the balance-of-payments and the

external financial situation of the consulting State Party.

g State Party which is not}g mewmber of the International Monétary FUnd
hes to apply the provision§: of this Article, the Council of Ministers shall
blish a review procedurevg.ridla.ny other procedures necessary.

_ Atticle 15
General Exceptions

Subject to the requirement that stich measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination
betwesn State Parties where like conditions prevail, or a disguised restriction on
trade in services, nothing in this Protocol shall be construed to prevent the
adoption or enforcement by any State Party of measures:

(a) necessary to protect public morals or to maintain pubtic order®;

{b) necessary to protect human, animal or_plant life or health;

. (c) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Protoco! including those refating

to:

N

i, the prevention of deceptive and fraudulent practices or to deal
with the effects qfa default on services contracts;

8 The:';'jtjblic order exception may be invoked only where a genuine and sufficiently serious threat
is posed to ane of the fundamental interests of society.

a7
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ii. the protection of the privacy of individuals in relation to the
pracessing and dissemination of personal data and the
protection of confidentiality of individual records and accounts;

ii. safety;

‘(d) inconsistent with National Treatment, provided that the difference in
treatment is aimed at ensuring the equitable or effective imposition or
collection of direct taxes in respect of services or service suppliers of

other States Parties; and

(e) inconsistent with the Most Favoured Nation obligation provided that the
difference in freatment is the result of an agreement on avoidance of
double taxation or provisions on the avoidance of double taxation in
any other international agreement or arrangement-by which the State

- ‘Party is bound. Iy
Arficle 16

Security Exceptions

1. Nothing in this Protacol shall be coristrued:

‘(a) to reqdire any State Party to furnish any information, the disclosure of
which it considers contrary to its essential security interests; or ‘

f (b) to pre{)ent any State Party 'fr_.ém‘ taking any action wﬁich it considers
) necessary for the protection of its essential security interests:

"Measures that are aimed at ensuring the‘equ‘ltéblé’ or effective imposition or collection of direct
taxes include measures taken by a State Party under its taxation system which:

. Apply to non-resident service suppliers in recognition of the fact that the tax obligation of
. non-residents is determined with respect to taxable items sourced or located in the State
‘Party’s territory; or . :
pply to non-résidents in ordet
arty's teritory; or ' RO .

Apply to non-residents or residéhts’in order to prevent the avoidance or evasion of taxes,

.including compliance measures;ior '

d. Apply to consumers of services supplied in or from the territory of another State Party in
order to ensure the impesition or collection of taxes on such consumers derived from
sources in the State Party's terrifory; or -

e. Distinguish service suppliers subjectto tax on worldwide taxable items from other service
suppliers, in recognition of the difference in the nature of the tax base between them; or

t.  Determine, allocate or apportion income, profit, gain, loss, deduction or credit of resident
persons or branches, or between related persons or branches of the same person, in
order to safeguard the State Party's tax base.

Tax terms or concepts in paragraph (d) of Article 15 and in this footnote are determined according to

tax definitions and concepts, or equivalent or similar definitions and concepts, under the domestic law

of the State Party taking the measure.

‘ensure the impasition or cellection of taxes in the State




i. relating to the supply of services as carried out directly or
indirectly for the purpose of provisioning a military
establishment;

ii. relating to fissionable and fusionable materials or the materials
from which they are derived; and

“ii. taken in time of war or other emergency in international
relations; or

(c) to prevent any State Party from taking any action in pursuance of its
obligations under the United Nations Charter for the maintenance of

~ international peace and security.

2 The Secretariat shall be informed, to the fullest extent possible, of measures
taken under paragraphs 1(b) and 1(c) of this Article, and of their termination.

Article 17

_ Subsidies

1.+ “Ngothing in this Protocol sl-w‘a_ll'be; construed to preveni State Parties from

" -using subsidies in relation to “t_heir development programmes.

2. Stét_é Parties shall decide on r'he‘cha‘nisms for information exchange and
review of all subsidies related ‘to- trade in services that State Parties
- provide to-their domestic service suppliers.

Any State Party which consi.ders.that it is adversely affected by a subsidy of

3 1
., ancther State Party may réquest consultations with that State Party on such
" 'matters. Such requests shall.be.accorded sympathetic consideration.
IPART V.
PROGRESSIVE LIBERALISATION
- ‘AEti_cle 18
Progressi‘_v'e‘Liberalisation
1. State Parties shall undertake successive rounds of negotiations based on
the principle of progressive liberalisation accompanied by the
\ development of regutatory cooperation, and sectoral disciplines, taking
; into account the objectives of the 1991 Abuja Treaty that aim to strengthen
integration at the regional and continental levels in all fields of trade, and
in line with the general principle of progressivity towards achievement of
the ultimate goal of the African Ecenomic Community.
2. State Parties shall negotiate sector specific obligations through. the

development of regulatory frameworks for each of the sectors, as
necessary, taking account of the best practices and acquis from the
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] w RECs, as well as the negotiated agreement on sectors for regulatory
‘Cooperation. State Parties agree that negotiations for continuing the
M - - process shall commence following the establishment of the AICFTA,
J . based on the work programme to-be agreed by the Committee on Trade in
Services. .
.o .
i{ % 3. The fiberalisation process shall focus on the progressive elimination of the
adverse effects of measures on trade in services as a means of providing
R effective market access with a view to boosting intra-African trade in
ﬂ L services. -
) e 4. The list of Priority Sectors and the Modalities on Trade in-Services shall be
P annexed to this Protocol and shall form an integrat part hereof.
' 5 The Transitional Implementation Work Programme developed by Member
f(l' " States shall guide the finalisation of outstanding Phase | negotiations on
i this Protocol, before the entry into force of the Agreement.
ﬂ R+ " Article 19

‘i‘V'I'arket Access |

Lo With respect to market access through the modes of supply identified in

» " Article 1(p) of this Protocol, ‘géach State Party shall accord services and

;U ’ = service suppliers of any other State Party treatment no less favourable than

! - that provided for under the terrms, limitations and conditions agreed and
. specified in its Schedule.® o

2. " In sectors where market:access - commitments are undertaken, the
I : . measures which a State'Party :shall not maintain or adopt either on the
1L : basis of a regional subdivision or on the basis of its entire territory, unless
otherwise specified in its Schedule, are defined as: .
H ] I (a) limitations on-the number of service suppliers whether in the form of- -
U . ) numerical quotas, monopolies, exclusive service suppliers or the

requirements of an economic needs test;

. 3if a State Party undertakes a market-access commitment in relation to the supply of a service
" “through the mode of supply defined in Article 1(p) and if the cross-border movement of capital is an
" _esseritial part of the service itself, that State Party is thereby committed to allow such movement of
gapitéil If a State Party undertakes a niarket-access commitment in relation to the supply of a
service through the mode of supply referted to in Article 1(p) (iii), it is thereby committed to allow
refated transfers of capital into its territory. - ., : :
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{b) limitations on the totaf value of service transactions or assets in the
form of numerical quotas or the requirement of an economic needs

test; .

(c) limitations on the total number of service operations or on the total
quantity of service output expressed in terms of designated
numerical units in the form of quotas or the requirement of an
economic needs test;®

(d) limitations on the totat number of natural persons that may be

- employed in a particular service sector or that a service supplier may
employ and who are necessary for, and directly refated fo, the supply
of a specific service in the form of numerical quotas or the
requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or
" joint venture through-which a service supplier may supply a service;
and o

S (f) limitations on the parﬁ;:[bation of foreign capital in terms of maximum
. ““-percentage limit on, foreign shareholding or the total value of
individual or aggregate foreign investment.

Articlé 20
National Treatment

1. . .In all sectors inscribed in the schedule, and subject to any conditions and
qualiﬁcatidns set out therein: each State Party shall accord to services and
service suppliers of any otfier State Party treatment no less favourable
than that it accords to its own like services and service suppliers, subject
to the conditions and qualifications agreed and specified in its Schedule of

Specific Commitments.

2. ., - A State Party may meet the requirement of paragraph 1 of this Article, by

-*. -+ according to services and service suppliers of any_other State Party. either
“iformally identical treatment or formally different treatment to that it accords
, 16 its own like services and service suppliers.

3. ‘Formally identical or formally different treatment shall be considered to be
“less favourable if it modifies the conditions of competition in favour of
services or service suppliers of the State Party compared to like services

or setvice suppliers of any other State Party. :

S Article 1(g) (iii) does not cover measures of a State Party which limit inputs for the supply of
services.

s,
e
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Article 21

—

Additional Commitments

The State Parties may negotiate commitments with respect to measures affecting
S trade in-services not subject to scheduling under Articles 19 or 20 of this
o Protocol, including but not limited to those regarding qualification, standards or

I licensing matters. Such commitments shall be inscribed in a State Party’s
Schedlle of Specific Commitments.

i

d - Article 22

gtﬁl h - ) Schedules of Specific Commitments .

A 1. Each State Party shall set out in a schedule, the specific commitments

that it undertakes under Articles 19, 20 and 21 of this Protocol.

-
il I R
| 2. With respect to sectors where such commitments are undertaken, each
*  Schedule of Specific Commitments shall specify:: ‘ :

ﬂ : (a) terms, limitations and conditions on market access;
F o + (b) conditions and qualifications on national treatment;
i ~ '
7 .+ - (c) undertakings relating to addi‘tional«commitments; and
EU vl (d) where appropriate the time-frame for implementation of such
' - commitments, including their date of entry into force.
‘U 3. Measures inconsistent with,both Articles 19 and 20 of this Protocol shall
! .- " be inscribed in the colum‘r,}?j..re]ating-to Article 19 of this Protocol. in this
‘ » . -case the inscription wilt ¥e. considered to provide a condition or
LU : ]  qualification to Article 20 of this. Protocol as well.
4. The Schedules of Speciﬂc__'-.Commitments, the Modalities for Trade in
H o == Services and the list of Priotity Sectors shall, upon adoption, form an
- intégral part of this Protocol. - '
;U" 5. The Transitional Implementation Work Programme developed by Member
: States shall guide the finalisation of cutstanding Phase | negotiations on
I_ this Protocol, before the entry into force of the Agreement.
[J ' ' "‘Artic[e 23
| F : Modificaﬁon‘of Schéadules of Specific Commitments
= ‘ 1., A State Party (referred to in this Article as the "modifying State Party")

N . may modify or withdraw any commitment in its schedule, at any time after




three years have elapsed from the date on which that commitment entered

into force, in accordance with the provisions of this Article.

A modifying State Party Shall notify its intent to modify or withdraw a
commitment pursuant to this Article to the Secretariat no later than three
(3) months before the intended date of implementation of the modification
or withdrawal. The Secretariat shall promptly circulate this information to

State Parties.

At the request of any State Party the benefits of which under this Protocol
may be affected (referred to in this Article as an “affected State Party"), by
a proposed modification or withdrawal notified under paragraph 2 of this
Article, the modifying State Party shall enter into negotiations with a view
to reaching agreement on any necessary compensatory adjustment. In

. such negotiations and agreement, the State Parties concerned shall

endeavour fo maintain a general level of mutually advantageous
commitments not less favourable to trade than that provided for in
commitments prior to such negotiations.

affected State Party beforg4fie énd of the period provided for negotiafions,

~“such affected State Party may refer the matter to dispute settilement. Any
.affected State Party that wishes to enforce a right that it may have to
' 'cqmpensation must participate_:j-h the dispute process. ’

If no affected State Party has "Féquested dispute settlement, the modifying

“State Party shall be free to implement the proposed modification or

-withdrawal, within a reasonable périod of time.

The modifying State Party may not modify or withdraw its commitment”
until it has made compensatory adjustments in conformity with the findings
_ of the dispute settlement. ' '

JIf the modifying State Party impléments its p'roposed_wmdd'i"ﬁ‘céﬂon or

withdrawal and does not comply with the findings of the arbitration, any
affected State Party that participated in the dispute settlement may modify
or withdraw substantially equivalent benefits in conformity with those
findings. Notwithstanding the obligations under Article 4 of this Protocol,

+ such a modification or withdrawal may be implemented solely with respect

to the modifying State Party. .

The Committee on Trade inServices shall facilitate such negotiations and

" establish related appropriate: procedures.
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Article 24
Denial of Benefits

Subject to prior netification and consultation, a State Party may deny the benefits
of this Protocol to service suppliers of another State Party where the service is
being supplied by a juridical person of a non-State Party, without real and
continuous link with the economy of the State Party or with negligible or-no
business operations in the territory of the other State Party or any other State

Party.
PART VI

INSTITUTIONAL PROVIS]ONS
I}rticle 25

ty . .
ki

Consultation-and Dispute Settlement

The proyisions of the Protocol on the-Rules and Procedures on the Settiement of

Disputes shall apply to consultatighs .and the settlement of disputes under this
Protocol. o

", Arficle 26
Implementation, Monitoring and Evaluation

1. ;Tﬁé Council. of Ministers in-'accordah'éef;with Article. 11 of the Agreement shall - -1 75

establish the Committee on Trade in Services, which shall carry out such

.. functions as may be assigned jf_o:it by the Council of Ministers to facilitate the

~+operation of this Protocol and further its objectives. The Committee may

- *_gstablish such subsidiary bodies as.it considers appropriate for the effective
" discharge of its functions. -

2. _The'AChairman of the Committee shall be elected by the State Parties.

3. T'he,Committee shall prepare annual reports for State Parties fo fagilitate the
" process of implementation, mghitoring and evaluation of this Protoco].
_ irticle 27
L "Tech,nic:al Assistance, ‘Ca::pacity Building and Cooperation
1 State Parties recognise fhé"fvmportance of technical assistance, capacity
pbuilding and cooperation in"order to complement the liberalisation of

services, to support State Parties’ efforts to strengthen their capacity in the
supply of services and to facilitate implementation and attainment of the

objectives of this Protocol.
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2. State Parties agree, where possible, to mobilise resources, in collaboration
with development partners, and implement measures, in support of the
domestic efforts of State Parties, with a view to, infer afia:

: (a} building capacity and training for trade in services;

'{b) improving the ability of service suppliers to gather information on
and to meet regulations and standards at international, continental,
regional and national levels;

(c)"supporting the collection and management of statistical data on trade in
services,;

(d) improving the export capacity of both formal and informal service
suppliers, with particular attention to micro, small and medium size;
women and youth service suppliers;

{e) supporﬁng the negotiation of mutual reg:ognition agreements;

(f) facilitating interaction and dialogue between service suppliers of State

Parties with a view to promotion of information sharing with respect to
market access opportunities, peer learning and the sharing of best
- practices; L

' "(g) addressing quality and standafds needs in those sectors where State
Parties have undertaken commitments under this Protocol with a view
to supporting the development and adoption of standards; and

*a

. (h) developing and impleme;hting‘regulatory regimes for specific services
. sectors at continental, regional and national levels, in particular in those
" sectors in which State Parties have undertaken specific commitments.

3. The Secretariat, working witthi._-f_State Parties, RECs and partners, shall
coordinate the provision of tectinical assistance.

. Article 28
Annexes, to this Protocol

1. Member States may develop anhexes_for the implementation of this‘Protocol
relating, inter alia, to: C

* (a) Schedules of Specific Commitments:
‘(b) MFN Exemption(s);

(c) Air Transport Services;

(d) List of Priority Sectors; and .

+(e) A framework document or¥ Régulatory Cooperation.
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2. -Upon adoption by the Assemby such annexes shall form an integral part of
this Protocol. :

3. State Parties may develop addftional annexes far the implementation of this
Protocol for adoption by the Assembly Upon adoption by the Assembly, such
annexes shall form an integral part of this Protocol.




Article 29
Amendment

This Protocol shall be amended in accordance with the provisions of Article 29 of
the Agreement.

i 57

H ~ i = - h . H T

; { ; i ; . : i . ; i [

o — —
- . ! —

e

— — — —_ ——

L=

—
~ [ S—1



-

_——
S

i

—m—
| S—

=
e

-

o

PROTOCOL ON RULES AND PROCEDURES ON THE SETTLEMENT OF DISPUTES
WE Member States of the African Union,

HAVE AGREED AS FOLLOWS:

Article 1
Definltrons

(:'") “AB” means the Appellate Body establlshed under Artlcle 20 of this
Protocol

(b) “Complaining Party” means a State Party that has mlttated a dispute
" seftlement procedure under the Agreement;

(c) “Consensus” means if no State Party preserit at the meeting of the DSB
“when a decision is taken, formaily objects to the decision;

B ld) “Days” means working days save for cases involving perishable goods .
" .. where Days shall mean calehdar days; ‘ ‘

(e) “Dispute” means a disagreement. between State Parties regarding the
- interpretation and/or appllcatlon of the Agreement in refation to their rights
and obligations;

(f) “DSB” means the Dlspute Settlement Body established under Article 5 of
thls Protocol

(g) “Panel" means a Dispute Settlement Panel established under Article 9 of
th|s Protocot;

(h) "Party to a dispute or proceedmgs" means a State Party toa dlspute or
‘proceedings; : B

) “State Party concemed” is 'a State Party to which rullngs and
recommendations of the DSB are directed; and

() “Third Party” means a _S‘tateParty with a substantial interest in a dispute,
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Article 2

- Objective

This Protocol provides for ihe administration of the Dispute Settlement
Mechanism established in accordance with Article 20 of the Agreement and aims
at ensuring that the dispute settlement process is transparent, accountable, fair,
predictable and consistent with the provisions of the Agreement.

Article 3
*Scope of Application

" 1. This Protocol shall apply to disputes arising between State Parties
concerning their rights and obligations under the - provisions of the

. Agreement.

: This Protocol shall apply subject to such special and additional.rules and
procedures on dispute settlemé'n_t_ contained in the Agreement. To the extent

. that there is a difference betwéen the rules and procedures of this Protocol

" v.dnd the special or additional rules and procedures in the Agreement, the
."s’peéial or additional rules and procedures shall prevail.

3. For the purposes of this Article; a dispute settlement procéeding shall be
considered to have been initiated in accordance with this Protocol when the
Complaining Party requests consultations pursuant to Article 7 of this
Protocol.

4. A State Party which has invoked the rules and procedures of this Protocol

with regards to a specific matter, shall not invoke another forum for dispute

settlement on the same matter.

Article 4
General Provisions

1. The dispute settlement methanism of the AfCFTA is a central element in
providing security and pré Mability to the regional trading system. The
dispute settfement mechariisin'shall preserve the rights and obligations of

.. State Parties under the Agreehent and clarify the existing provisions of the
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Agreement in accordance with customary rules of interpretation of public
international law.

Recommendations or rulings made by the DSB shall be aimed at achieving
"a safisfactory setflement of a dispute in accordance with rights and
obhgatlons under the Agreement.

Mutually agreed solutions to matters formally raised in accordance with the
consuitation and dispute settlement provisions. of this Protocol shall be
notified to the DSB where any State Party may raise any point relating
thereto

A;'l_l resolutions to mattere formally raised in. accoidance with the
consultations and dispute settlement provisions of this Protocol, including

- arbttratron awards, shall be COﬂSlStent with the Agreement

ey

Requests for conciliation, good.f_ oches mediation and the use of dispute
" settlement procedures should not be intended or considered as contentious

"acts. If a dispute arises, State Partres will éngage in these procedures in
gdod faith in an effort to reso[ve,the dispute.  Further, complaints and
coUnter—complaints in regard to s_ep_arate matters should not be linked.

In their fi findings and recommendattons the Panel and AB shall not add to or

" . diminish the rights and obllgatrons of State Parties pursuant to the
" Agreement: g

Article 5
Dispute Settlement Body

'9

-The Dlspute Settlement B'oo‘y is hereby estabhshed in accordance with
' '__'.:Artlcte 20 of the Agreement to. administer the provisions of this Protocol
- except as otherwise provrded for in the Agreement.

The DSB shali be composed of representatlves of the State Parties.
The DSB shall have the author‘tt'y' to:
(a) establish Dispute Sefflement Panels and an Appellate Body:

(b) adopt Panel and Appellaté Body reports;




7.

1.

* Bimicable resolution to the dispute”

%

(6) maintain  surveillance of implementation  of rulings and
recommendations of the Panels and Appellate Body; and

(d) authorise the suspension of concessions and other obligations
under the Agreement. .

Y

T__he DSB shall have its own Qhairperson and shall establish such rules of
‘,ri;ocedure as it deems necessary for the fulfilment of its responsibilities. The
+'DSB Chairperson shall be elected by the State Parties.

The DSB shall meet as often ds necessary to discharge its functions as
provided for in this Protocol. ’

Where the rules and procedures of this Protocol provide for the DSB to take
_a decision, it shall do so by consensus.

“The DSB shallinform the Secretariat of any dispute refated to e provisions
of the Agreement. '
Atticle 6

Procedures under the Diépute Settlement Mechanism

s

E‘V\fhere a dispute arises be n or among the State Parties, in the first
nstance, recourse shall be ha -'-.I_o consultations, with a view to finding an

Where an amicable resolution.—"ig.‘nbt achieved, any party to the dispute shall,
after notifying the other parties to the dispute, refer the matter to the DSB, -

through the Chairperson and request for the establishment of a Dispute
Settlement Panel, (hereinafter referred to as the “Panel”) for purposes of

" settling the dispute.

The DSB shall adopt Rules of Procedure for the selection of the Panel,

* including the issues of conduct, 4o ensure impartiality.

The Panel shall set in motion the process of a formal resolution of the dispute
as provided for in this Protocol and the parties to the dispute shall, in good

«faith, observe in a timely manner, any directions, rulings and stipulations that
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rﬁay be given to them by the Panel in relation to procedural matters and shall
make ‘their submissions, arguments and rebuttals in a format prescribed by

the Panel.

5. The DSB shall make its determination of the matter and its decision shall be
final and binding on the parties to a dispute.

6. Where the parties to a dispute consider it expedient to have recourse to
arbitration as the first dispute settlement avenue, the parties to a dispute may
proceed with arbitration as provided for in Article 27 of this Protocol.

N
“y
.

Article 7

Consultations

1. Stater Parties with a view to encouraging amicable resolution of disputes,
‘ é_fﬁrm their resolvé to strengthen and improve the effectiveness of
{ onsultation procedures employed by State Parties:

2. A’Each State Party undertakes to accord con31derat|on to, and afford adequate

- opportunlty for consultations regardmg any representation made by another
State Party concerning measures affectmg the operatlon of the Agreement.

3. Requests for consultations shalE be notlfed to the DSB through the
Secretariat in writing, giving the " reasons for the request including
identification’ of the issues and an indication of the legal basis for the
complaint.

4. Where a request for consultations is made pursuant to this Protocol, the State
Party to which the request is made shall, unless otherwise mutually agreed,
reply to the request:within ten (10) days after the date of its receipt and_shall
enter into consultatlons in good faith within a period not exceeding thirty (30)
days after the date. of receipt of the request, with a view to reaching a
mutually satisfactory solution.

5. \Where a State Party to which the request is made does not respond within
"ten (10) days after the date of receipt of the request, or does not enter into
oonsuitatlons within a period ofthlrty (30) days, or a petiod otherwise mutually
agreed after the date of recelpt of the request, the State Party that requested

..for.the consultations may refer the matter to the DSB requesting for the
:estabhshment of a Panel. '
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In the course of consultations and before resorting to further action under this
Protocol, State Parties shall attempt to obtain satisfactory settlement of the

dispute.
. Consultations shall be:

(a) confidential; and

(b) without prejudice to the rights of any State Party in any further
proceedings.

. V_Q;lffere State Parties to a dispuf? fail to settle a dispute through consultations

v@it_hih sixty (80) days after the'dalxte of receipt of the request for consultations,

the' complaining party may refer the. matter to the DSB, for establishment of a

fEah.el. Consultations may be held in the territory of the party complained -

.a'g_'a'ins;'t unless the Parties agre"e";othberwise, Unless State Parties to a dispufe
'agi‘ge to continue or suspend consultations, consultations shall be deemed
concluded within the sixty (60) days. -

. In cases of urgency, including cas'estgf perishable goods:

Aa) the State Party shall within teri (10) days after the date of receipt of the
<. request enter into consu[tations_;

(b) where the parties fail to iis.etﬂe the dispute through consultations within
twenty (20) days after the date of receipt of the request, the complaining
party may refer the matter to'the DSB for establishment of a Panel;

4 (c) pursuant to the provi’s'ibn‘s'_of Annex 5 on Non-Tariff Barriers (Appendix-2:-

¢ " .Procedures for Eliminati'égland Cooperation in the Elimination of Non-

h 'fl'-ariff Barriers), where a-State Party fails to resolve an NTB after a

" mutually agreed solution:was reached and after issuing the factual

" “teport, the requesting Stdt¢ Party shall resort to the dispute settlement

. panel stage. Notwithstandi-ng'zt_he provisions herein, the above Parties 1o

- a dispute may agree to submit the matter to arbitration in accordance
with the provisions of Arti¢lej'27_ of this Protocol; and

(d) the parties to the dispute, tie DSB and the Panel and Appellate Body.

shall make every effort to expedite the proceedings to the greatest extent
possible. ’
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10.Where a State Party that is not party to a dispute considers that it has
“substantial trade interest in consultations, that State Party may, within ten
(10) days of the circulation: of the request for consultatlons request the
“‘Parties to a dispute to be Jomed in the consultations.

11.Where the Parties to the’ dispute agree that the claim of substantial interest is

. well founded, the Third Party shall be so joined to the consultations. If the

1M ’ request to join the consultations is not accepted, the disputing State Party

shalf inform the DSB and in this' event the appllcant State Party shall be free

to request consultation.

M
il | -
I Article 8

'P ' Good Offices, Congiliation and Mediation

il .

M 1. State Partres to a dlspute may at any time voluntanly undertake good

‘offces “conciliation, or medra’non Proceedmgs that involve good offices,
concrlratlon or mediation shall be confidenitial and be without prejudice to
the rights of the State Parties in ‘any other proceedrngs

—

‘ T
—

2. Gaod offices; conciliation or mediation may be requested at-any time by any
State Party to a dispute. They may begin at any time and be terminated at
any time by any of the State ‘Parties to the dispute. ‘Once procedures for
good offices, conciliation or' diation are terminated, a Complaining Party

. may then proceed with a req_‘ st for the establishment of a panel.

—
S

5U 3 When good offices,. concrllatlon or mediation are entered into after the date

‘of receipt of a request for consultations, the Complaining Party must allow
for a period of sixty” (60) days after the ‘date of receipt of the request for
K consultations before requestrng ‘the ‘establishment of a panel. The
s Complaining Party may request for the establishment of a Panel during the
sixty (60) day period, if the State Parties fo the dispute jointly consider that
the good offices, conciliation or mediation process has failed to settle the

dispute.

el sl
e

. State Parties partlcrpatmg in proceedings under this Article may suspend or
terminate those proceedings, at any time, if they consider that the good
 offices, conciliation or mediation process has failed to settle the dispute.

—y

—
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i the State Parties to a dispute agree, the procedures for good offices,
" conciliation or mediation may, continue while the Panel process proceeds.

“The Head of the Secretariat may be requested by any State Party to a
_«dispute to facilitate the process of good offices, conciliation or mediation,
"including offering the same. Such a request shall be notified to the DSB and

the Secretariat.
Article 9
Establishment of Panels

B

. Where an amicable resolution is not achieved through consuitations, the

Compfalmng Party shall, in writing refer the matter to the DSB and request for ‘

the. establishment of a Panel. Parties-to a dlspute shall be rnformed promptly
of the composmon of the Panel.

2. The request referred to in paragraph 1 of this Article shall indicate whether
consulta’nons were held, |dentn‘y the specific measures at issue and provide a
summary of the legal basis of the .complaint sufficient to present the problem

' clearly

. In'Case‘ the applicant requests’ the. establishment of a Panel with terms of

reference other than the standard terms, the written request shall include the

proposed text of special terms of reference.

.. A meeting of the DSB shall be convened within fifteen (15) days'of the
request {o establish a Panel, provided that at least ten (10) days advance
{notice of the meeting is given to the DSB.

.I The Panel shall be constituted within ten (10) days of the meeting of the DSB
referred to in paragraph 4 of this Article.

Article 10
ro Composition of the Panel

The Secretariat shall, upon ‘éntry into force of the Agreement, establish and
mdintain an indicative list or, roster of individuals who are wrlhng and able to

,.'.jserve as Panellists.
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2. Each State Party may annually nominate two (2) individuals to the Secretariat
for the inclusion in the indicative list or roster, indicating their area (s) of
expertise refated to the Agreement. The indicative fist or roster of individuals
$hall be submitted by the Secretarlat for consideration and approval by the

DSB

3. Individuals listed on the indicative list or roster shall:

" (a) have expertise or experience in law, internafional trade, other matters
" covered by the Agreement or the resclution of disputes arising under
- international trade agreeménts;

.(6)be “chosen strictly on the'basis of objectivity, reliability and sound
judgment; '

( ) be- lmpartlal independent of, and not be affhated to or take instructions
from, any Party; and .

(d) comply with'a code of conduct to be developed by the DSB and adopted
by Council of Ministers.

4, The Panellists shail be selected with a vxew to ensuring their independence

and integrity and shall havea sufficiently diverse background and a wide
spectrum of experience in the 'subject matter of the dispute, uniess the Parties
to the dispute agree otherwise, -

- 5, 'In order to ensure and preserve the impartiality and independence of the

‘Panellists, nationals of the disputing State Parties shall not serve on a Panel
~¢ancerned with . that dlspute unfess the Parties fo the dlspute agree

otherw15e

N

6. The Secretariat shall propose nomiinations for the Panel to the Parties to the

dispute The Parties to the d|spute shaH not oppose nominations except for
compelhng reasons.

7..1f no. agreement is reached on tﬁe composition of a Panel within thirty (30)

days after the date of the establishment of a Panel, at the request of either
Party, the Head of the Secretariat, in. consultation with the Chairperson of the
DSB and with the consent of the dlsputlng State Parties, shall determine the
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composition cf the Panel by appointing the Panellists considered to be most
appropriate. .

- _é‘-Chairperson of the DSB s.I'vi“éll inform the State Parties of the composition
of the Panel no later than ten-(10) days after the date the Chairperson

receives such a request.

9. Where there are two (2} disputing State Parties, the Panel shall comprise
three (3) members. Where there -are more than two (2) disputing State
Parties, the Panel shall comprise five (5) members.

10.Paneliists shall serve in their individual capacities and not as Government -

representatives, nor as representatives of any organisation.

-:'f_when considering matters befare them.

Article 11

Terms of Reference of the Panel

8 é}dnel[ists shall have the follb\';:/:ipg terms of reference unless the Parties fo a
. dispute agree otherwise, wit fwenty (20) days from the establishment of
- ~the Panel:

(a)- o examine, in the light of th'e: relevant provisions in the Agreement, cited
by the Parties to the dispute, the matter referred to theé DSB by the
" Complaining Party; and

(b) to make such findings as wil assist the DSB. in- making- the
recommendations or in giving the rulings provided for in the Agreement.

3

2.: Panels shall address the relevant provisions in the Agreement cited by the
Parties to the dispute. '

3. In establishing a Panel, the DSB may authorise its Chairperson to draw up
.the terms of reference of the Panel in consultation with the State Parties to

" the dispute, subject to the pro
thts drawn up shall be circi;

=d to all State Parties. If other than standard
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terms of reference are agreed upon any State Party may raise any point
relatmg thereto in the DSB. =

Article 12

Functions of a Panel

1. The principal function of a Panel is to assist the DSB in discharging .its
responsibilities under the Agreement. ‘

In performing this function, a- Panel shall make an objective assessment of
the matter before it, including ani obJectlve assessment of the facts of the case
and the applicability of and conformity with the relevant provisions of the
Agreement and make findings to assist the DSB in making recommendations

_jand rulings.

¢ Panel shall consuft W|dely and regularly with the Parties to a dispute and
e them an adequate opportumty to develop a mutually satisfactory solution.

Thlrd Partles

1. The |nterests of all Parties to a dlspute including Third Parties shall be taken
" inta account during the Panel process.

2. A Third Party shall, after notif cafion of its substantial interests to the Panel
through the DSB, providedthat dlsputlng parties agree that the claim of
Substantial interest is well founded, have an opportunity to be heard and to

: make wrltten submussnons to the Panel

3. Copies of the submissions shall be served on the Parties to the dispute and

sha[T be reflected in the report of the Panel.

If a Third Party considers that ‘a measure already the subject of a Panel
proceeding impairs or nullifigs benefits accruing to it under the Agreement,
that Third Party may have recourse to normal dispute settlement procedures
.under this Protocol. Such a-’d|spute shall be referred to the original Panel

wherever possible.

5. Third Parties shall receive the submissions of the Parties to a dispute at the

first meeting of the Panel.



Article 14

Procedures for Multiple Complaints

1."Where more than one (1) State Party requests for the establishment of a
Panel related fo the same matter, a single Panel may be established to
examine these complaints, taking into account the rights of all State Parties

. concerned. A single Panel shall be established to examine such complaints

\henever feasible.

ngle Pane! shall organi.é"e};_i_ts. examination and present its findings to the
)8E¥in such a manner that thig-rights, which the Parties to the dispute would
have’ enjoyed had separate E’ane[s examined the complaints, are in no way

impaired. If one of the Partiés“,td_,the dispute so requests, the Panet shali .

submit separate reports on th'q.'di'spute concerned. The written submissicns
by each of the Complaining ‘Parlies shall be made available to the other
Complaining Parties, and each Cofmplaining party shall have the right to be
present when any one of the other Complaining Party presents its views to
the Panel. K

3lf more than one Panel is established to examine the complaints related to the
o ‘;é_ame maitter, to the greatest extent possible the same persons shall serve as
. Paneliists on each of the separate Panels and the timetable for the Panel

" process in such disputes shall be harmonised.

ARG Article 15

Procedures for the Panel

Y "'E}i:é'procedures of the 'F’énej;_.fshall provide sufficient flexibility to ensure an
effective and timely resolutioft of.disputes by the Panels.

2. After- consulting the Parties fo adispute, the Panellists-shall, within seven (7
days after the composition of.the Panel and the determination of its terms of
reference, fix the timetable for the proceedings of the Panel. The fimetable
thus drawn up shall be circulated to all State Parties.

3. [n determining the timetable for the'proceedings of the Panel, the Panel shall,
within ten (10) working days, upon the expiry of the seven (7) days referred to
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in péragraph 2. set precise time limits for written submissions by the Parties
to & dispute. Parties to a dispute shall comply with the set time limits.

4. The period in which the Panel shall conduct its business, from the date of
establishment of the Panel to the date of issuance of the final report to the
Parties to a dispute, shall' not exceed five (5) months and in cases of urgency,
including cases of perishable goods, the period shall not exceed one and a

-half (1%%) months.

5. Where the Parties to the dispute have failed to develop a mutually satisfactory
solution, the Panel shall submit its findings in the form of a written report to
the DSB. In such cases, the report of the Panel shall set out the findings of
the fact, the applicability of the relevant provisions ‘and the basic rationale

behind any findings and recommendations that it makes.

o

lfl,e're a settiement of the matter among the Patties to the dispute has been
found, -the report of the Panel shall be confined to a brief description of the
G s¢.and toreporting that a solution has been reached.

7 ‘Where a Panel determines that it cannot issue its report within five (5)

months, or within one and a half (1%4) months in cases of urgency, the Panel

- shall immediately inform the DSB in writing of the reasons for the delay

together with an estimation of the period within which the Panel shall be ready

to issue its report. Where a Panel cannot issue a report within the period

. specified in paragraph 4 of this Article, the Panel shall issue the report within
* nine (9) months from the date ofits composition.

8. The reports of the Panel shall be drafted in the absence of the Parties to the
] disputerand shall be based on information and evidence provided by the
parties and any other person, expert or institution in accordance with this

Protocol.

. 9. ThePanel shall produce a single report reflecting the views of the majority of

- sihe Panellists.

10. Without prejudice to the provisions of this Article, the Panel shall follow the
working procedures specified'in the Annex on Working Procedures of the
Panel unless the Panel decjdes otherwise after consulting the Parties to the

_ dispute.
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11.The Panel shall, at the request of both Parties to a dispute, suspend its work
at any time for a period agreed by the Parties not exceeding twelve (12)
months and shall resume its work at the end of this agreed period at the
réquest of the Complaining Party. If the Complaining Party does not request
the resumption of the Panel's work before the .expiry of the agreed
suspension period, the procedu_re? shall be terminated. The suspension and
termination of the Panel's work are without prejudice to the rights of either
Party to'a dispute in another proceeding on the same matter.

: Article 16

Right to Seek Information

1. The Panel shall have the right to seek information and technical advice from -

any source that it deems appropriate,. after informing the relevant authorities
“.of State Parties to the dispute.

2. 1‘_The Panel shall have the rfght to seek information and technical advice from
any State Party provided that the State Parly is not a Party to the dispute.

3. Where a Panel seeks infermation or technical advice from a State Parfy, such
. State Party shall, within the time set by the Panel, respond to the request
ade for such information.

&

a

4.-Gonfidential information that is provided shall not be disclosed without formal

~ ‘authorisation from the source providing the information.

5. thre a Party to a dispute raises -a factual issue concerning a scientific or
éther technical matter, the Panel miay request for an advisory report in writing
ffom an expert review group with relevant qualifications and experience on

~ the issue. : '

6.7 Rules for the establishment of the expert review group and its procedures are

set forth in the Annex on Expert Review.

7. The Panel may seek informatiori from any relevant source and may consult
experts to obtain their opinion on any matter that may be brought before it.

Article 17
Q-g_nfidentiality

1.:The deliberations of the Panel's"f‘ishall be confidential.
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2. A Party to a dispute shall treat as confidential any information submitted to a
Panel and designated as such, by another Party to a dispute.

3. Nothing in this Protocol shall preclude a Party to a dispute from disclosing
statements of its own positions ta the public.

4. The reports of the Panels shall be drafted without the presence of the parties
.to the dispute in light of the information provided and the statements made.

5. é‘pinions expressed in the P report by the individual panellists shail be

arnonymous.

Repprt§' of a Panel

1. A Panel shall consider the rebuttal submissions and arguments of the Parties -
to a dispute and issue a draft report containing descrlptive sectlons of the
facts and arguments of the dispute, to. the Parties to a dlspute ’

_ The Parties to a dispute shall‘i_eubmit their comments on the draft report in
. writing to the Panel, within a period set by the Panel.

3
WP

3.- Taking into account any commenté received under paragraph 2 of this Article,
or on the expiration of the time set for the receipt of comments from the
Parties to a dispute, the Panel shall issue an interim report to the Parties to a

3% dispute, containing descriptiVe,sections and its findings and conclusions.

A thin a period-set-by'a Panel any Party to a dispute may submit a-written
equest for review -of speC[fc aspects of the interim report prior-to the
ssuance and-circulation of the fna[ report to the Parties to a dispute.

5. At the request of any Party to a dispute the Panel shall hold a meetmg with
~the Parties to a dispute on the review of specific aspects of the interim report.

_6 Where no comments are received by the Panel within the penod sef for the .

receipt of comments on the interim’ report, the interim’ report shall be deemed
to be the Panel’s final report and it shall be promptly circulated to the Parties

"‘-'j to a dispute and any mterested partles and shall be forwarded to the DSB for

conSIderatlon
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. The final report of the Panel shall include a discussion of the arguments made
at the interim review stage.

Article 19

Adoption of Report of a Panel

. In order to provide sufficient time for the State Parties to consider the reports
of the Pane!, the reports shall not be brought up for consideration by the DSB
before the expiration of twenty (20) days from the date on which the Panel

_ circulated the report. ‘

. State Parties having objections to-a Panel report shall give written reasons to
the DSB, explaining their objections, which may include discovery of new
facts, which by their nature have decisive influence on the decision provided

" that:
'._>'(g).éuch objections must be notiﬁed' to the DSB within ten (10) days priorto a
" meeting of the DSB at which the Panel report will be considered; and

"(b) the objecting party shall serve a copy of the objection with the other
parties to the dispute and to the Panel that made the report.

. Parties to a dispute shall have the righf to participate fully in the consideration
of the Panel reports by the'DSB and their views shall be fully recorded.

. Within sixty (60) days from the ﬂate the final Panel report is circulated to the .

_‘state Parties, the report shall be considered, adopted and signed at a
meeting of the DSB convened.for that purpose, unless a Party to the dispute
formally notifies the DSB of:ité.__ decision to appeal or the DSB decides by
consensus not to adopt the report. If a Party to a dispute has nofified its
_decision to appeal, the repoﬂ*{by the Panel shall not be considered for
adoption by the DSB until aﬂer'-‘cqr'ﬁpletion of the appeal. The decision of the
"DSB shall be final except as othérwise provided for in this Article.

. The Parties to the dispute shall"'b_‘e- entiled to a sighed copy of the adopted
report within seven (7) days of its adoption.
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. An appeal on the report of the:Panel shall be lodged with the DSB within thirty

(30) days from the date of communication of the decision to appeal by the
State Party to the DSB.

: Article 20
Appellate Body

. A standing Appellate Body (AB) shall be establlshed by the DSB. The AB

shall hear appeals from panel cases.

. 'The AB shall be composed of seven (7) persons, three (3) of whom shall

serve on any one case.

. Persons serving on the AB shall serve in rotation. Such rotation shall be

determined in the working procedures of the AB.

. The DSB shall appoint persons to serve on the ABfor a four-year term, and
. each person may be reappointed once. Vacancies shall be filled as they .

arise. A person appointed td replace a person whose term of office has not

’ ex'pired shall hold office for the remainder of the predecessor‘s term.

.5, The DSB shall appoint a person to ﬂl the vacancy within two (2) months from
v the date the vacancy arose. °

6. Where the DSB fails to appomt a person fo fill the vacancy -within two (2)

months the Chairperson of the DSB in consultations with the Secretariat shall

within a perlod of one (1) month f‘II the VACANCY. e e

The AB shall comprise of persons of recognised authority, with demonstrated
expertise in law, international trade and the subject matter of the Agreement

genera[[y

. Members of the AB shall not be affiliated to any government. The AB shall

broadly represent the membership within the AfCFTA. All persons serving on

: the AB shall be available at all times and on short notice, and shall stay

abreast of dispute setﬂement Activities and other relevant activifies of the

: AfCFTA. They shall not part ‘pate in the consideration of any disputes that

vould create a direct or mdlrect conﬂlct of interest.




Article 21

Appeals

. Only Parties to the dispute, may appeal a Panel report. Third Parties which

. have notified the DSB of a substantial interest in the matter pursuant to

1.

[

2:‘.

3.

paragraph 2 of Article 13 of this Protocol, may make written submissions to,
and be given an opportunity to be heard by, the AB.

_ As a general rule, the proceedings shall not exceed sixty (60) days from the

date a party to the dispute formally notifies its decision to appeal, to the date
the AB circulates its report. In fixing its timetable the AB shall take into
account the provisions of paragraph 9 (d) of Article 7 of this Protocoi if
relevant. Where the AB considers that it cannot provide its report within sixty
(60) days, it shall inform the DSB in writing of the reasons for the delay
together with an estimate of the period within which it will submit its report. in
no case shall the proceedings exceed ninety (90) days.

. An appeal shall be limited to issues of law covered in the Panel report and

legal interpretations developed by the Panel.

. The AB shall be provided with appropriate administrative and legal support as

it requires.

. The expenses of persons serving on the AB, including travel and subsistence

dllowance, shall be met from: the AfCFTA budget in accordance with the
financial rules and regulations of the AU. :

. Article 22

Procedures' for Appellate Review

Working procedures shall be drawn up by the AB in consultation with the
Chairperson of the DSB and communicated to the State Parties for their

information.

"The proceedings of the AB shall be confidential.

The conduct of an appeal under this Article shall not exceed ninety (90) days.

2
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ﬂ 4. The reports of the AB shall be drafted without the presence of the Parties to
the dispute and in the light of the information provided and the statements
made.

-

5. Opinions expressed in the AB report by individuals serving on the AB shall be
anonymous.

—a
— )

6. The AB shall address each of the issues raised in accordance with paragraph
3 of Article 21 of this Protocol, during the appellate proceeding.

,_._._.ﬂ\
—

_ the Panel.

8. '_The AB shall produce a single report reflecting the views of the majority of its

'ﬂ . 7. The AB may uphold, modify or -r'everse the legal findings and conclusions of
ﬂ members

9. An AB report shall be adopted by the DSB and unconditionally accepted by

the Parties to the dispute unless the DSB decides by consensus not to adopt .
e . - the AB report within thirty (30) days following its circulation to the State
l{ g Parties. This adoption procedure is -without prejudice to the rlght of State
Parties to express their views on an ABreport,

n |

![ { K

oo _ Anmm23

. _Panel and Appellate Body Recommendations

LS Where the Panel or the AB concludes that a measure is inconsistent with .the
- Agreement, it shall recommend that the State Party coricerned bring the measure

U ) + into conformity with the Agreement: In addition to its recommendations, the Panel
E _orthe AB may suggest ways in WhICh the State- Party concerned could implement

[ ) - the recommendatlons
|

Article 24

Surveillance of Implementation of Recommendations and Rulings

"1, State Parties shall promptty corﬁpiy with recommendations and rulings of the
DSB. :

[—

-

2. A State Party concerned shall inform the DSB of its intentions in respect of
the implementation of the recommendations and rulings of the DSB, at a

i e SN s
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meeting of the DSB which shall be held within thirty (30) days after the date of
adoption of the report by the Panel or the AB.

"ji\j/vhere a State Party concerned finds it impracticable to comply
. immediately with the recommendations and rulings of the DSB, the State

" ‘Party concerned shall be granted a reasonable period in which to comply on

L

4
- the matter to arbitration, the arbifrator shall be appointed by the Secretariat in

the following basis:

(a) period of time proposed by the State Party concerned provided that
the DSB approves the proposal; or

(b)in the absence of such approval a period mutually agreed by the
Parties to a dispute within forty-five (45) days of the date of adoption of
the report of the Panel and the AB and recommendations and rulings
of the DSB; or :

(c) in the absence of such agréement, a period of time determined through
binding arbitration within ninety (90) days after the date of adoption of
the recommendations and rulings. In such arbitration, a guideline for
the arbitrator should be that the reasonable period of time to implement
Panel or AB recommendations should not exceed fifteen (15) months
from the date of adoption of a Panel or AB report. However, that time
may be shorter or . longer, depending upon the particular
circumstances.

If the parties cannot agree on an arbitrator within ten (10) days after-referring

" consuitation with the DSB within ten-{10) days, after consulting the Parties.

. The Secretariat shall keep the DSB infbrmed of the status of the

implementation of decisions made under this Protocol.

. Except where the Panel or the AB has extended, pursuant to Paragraph 7 of

Article 15 or Paragraph 2 of Article 21 of this Protocol, the time of providing its
report, the period from the date of establishment of the Panel by the DSB until
the date of determination of the reasonable period of time shall not exceed
fifteen (15) months unless the Parties to the dispute agree otherwise. Where
gither the Panel or the AB has extended the time of providing its report, the
additional time taken shall be added to the fifteen (15) month period; provided
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that uniess the Parties to the dispute agree that there are exceptional
circumstances, the total time shall not exceed eighteen (18) months.

. Where there is disagreement as to the existence or consistency with the

agreement of measures taken to comply with the recommendations and
rulings, such disagreement shall be decided through recourse to these

- _dispute settlement procedures, including wherever possible resort to the

original Panel. The Panel shall circulate its report within ninety (90) days after
the date of its establishment. Where the Panel considers that it cannot
circulate its report within this time frame, it shall inform the DSB in writing of
the reasons for the delay together with an estimate of the period within which
it will circulate its report.

. The DSB shall keep under surveillance the impleMentation of adopted

recommendations:  or rulings.  The Issue of. _implementation of the
recommendations or rulings may be raised at the DSB by any State Party at
any time following their adoption. Unless the DSB decides otherwise, the
issue of implementation of the recommendations-or rulings shall be placed on
the agenda of the DSB meeting after six (6) months following the date of
establishment of the reasonable period of time pursuant to paragraph 3 of this
Article, and shall remain on the DSB's agenda until the issue is resolved.

9. At least ten (10} days prior to each. such DSB meeting, the State Party

concerned shall provide the DSB with a detailed status report which shali
contain among others:

(a) the extent of the implementation of the ruling(s) and
recommendation(s);

(b) issues if any, affecting the implemenfation of the rulings and
recommendations; .

(c) the period of time required by the State Party concerned to fully
comply with implementation of the ruling(s)and recommendation

(s}




Article 25

Compensation and the Suspension of Concessions or any other
Obligations

. itis the duty of the State Parties to fully implement the recommendations and
rulings of the DSB. Compensation and the suspension of concessions or
other obligations are temporary measures available to the aggrieved Party in
the event that the accepted recommendations and rulings of the DSB are not
implemented within a reasonable period of time. Provided that neither
compensation nor the suspension of concessions or other obligations is
preferred to full implementation of the accepted recommendations. However,

. compensation is vofuntary and, if granted, shall be consistent with the

Agreement.

. The suspension of concessions or other obligations shall be temporary and
shall only be applied in as far as it is consistent with this' Agreement and shall
subsist until such a time as the inconsistency with the Agreement, or any
other determined breach is removed, or that the State Party implements
recommendations, or provides a solution to the injury caused, or occasioned
by the non-compiiance, or that a mutual satisfactory solution is reached.

. In the event that the rulings and recommendations of the DSB are not
implemented within a reasonable period of fime, the aggrieved Party may
request the DSB to impose temporary measures which include compensation
and the suspension of concessions.

. If the State Party concerned fails to bring the measure found to be
inconsistent with the Agreement into compliance therewith or otherwise
comply with the decisions and rulings within the reasonable period of time
determined pursuant to Paragraph 3 of Article 24 of this Protocol, such State

_Party shall, if so requested, enter into negotiations with a Complaining Party,
with a view to developing mutually acceptable compensation. If no
satisfactory compensation has been agreed upon within twenty (20) days, a
Complaining Party may request authorisation from the DSB to suspend the
application to the State Party concerned of concessions or other obligations

under the Agreement.

_ In considering what concessions or other obligations to suspend, the
Complaining Party shall apply the following principles and procedures:
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(a) the general principle is that the Complaining Party should first seek to
suspend concessions or other obligations with respect to the same
sector(s) as that in which the Panel or AB has found a violation or
other nullification or impairment;

(bY if that Party considers that it is not practicable or effective to suspend
concessions or other obligations with respect to the same sector(s), it
may seek to suspend concessions or other obligations in other
sectors under the Agreement; '

(c) if that Party considers that it is not practicable or: effe}ctive to suspend
concessions or other obligations with respect to other sectors under
this agreement, and that the circumstances are serious enough, it
may seek to suspend concessions or other -obligations under the
Agreement; and ;

(d)- if that Party to a dispute decides to requéét authorisation to suspend
concessions or other obligations pursuant to subparagraphs (b) or (c),
it shall state the reasons thereof in its request to the DSB.

In applying the above principles that party shall take into account:

(a) the trade in the sector under which the Panel or Appellate Body has
found a violation' or other nutlification or impairment, and the
importance of such trade to that party; and

(b) the broader economic elements related to the nullification or
impairment and the  broader economic consequences of the
suspension of concessions or other obligations. '

7. The level of the suspension of concessions or other obligations authdrised by

the DSB shall be eguivalent to the level of the nullification or impairment.

. When the situation described in paragraph 4 of this Article occurs, the DSB,

shall grant authorisation to ‘suspend concessions or other obligations within
thirty (30) days from the date of request unless the DSB decides by
consensus to reject the request. However, if the State Party concerned
objects to the level of suspension proposed, or claims that the principles and
procedures set forth in paragraph 5 have not been followed where a
complammg party has requested authorisatlon to suspend concessions or
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other obligations pursuant to paragraph 5(b) or (c) of this Article, the matter
shall be referred to arbitration. Such arbitration shall be carried out by the
original Panel, if Paneliists are available, or by an arbitrator appointed by the
chairperson of the DSB and shall be completed within sixty (60) days from the
date of appointment of the arbitrator. Concessions or other obligations shalf
not be suspended during the course of the arbitration.

. The arbitrator acting pursuant to paragraph 7 of this Article, shall not examine

the nature of the concessions or other obligations to be suspended but shall
determine whether the level of such suspension is equivalent to the level of
nullification or impairment. The arbitrator may also determine if the proposed
suspension of concessions or other obligations is allowed under the
Agreesment. However, if the matter referred to arbitration includes a c¢laim that
the principles and procedures set forth in paragraph 3 of this Article, have not
been followed, the arbitrator shall examine that claim. In the event the
arbitrator determines that those principles and- procedures have not been
followed, the complaining party shall apply them consistent with paragraph 5

" of this Article. The Parties to a dispute shall accept the arbitrator's decision as

final and the parties concerned shall not seek a second arbitration. The DSB

" shall be informed promptly of the decision of the arbitrator and shalf upon

request, grant authorisation to suspend concessions or other obligations

.. ~ where the request is consistent with the decision of the arbitrator, unless the
'DSB decides by consensus to reject the request.

Article 26

Costs

. The DSB shall determine the remuneration and expenses.of the Panellists,
. arbitrators and experts in accordance with the financial rules and regulations

of the AU.

_ The remuneration of the Panellists, arbitrators and experts, their fravel and

lodging expenses, shall be borne in equal parts by the Parties to a dispute, or
in proportions determined by the DSB.

3 A:_Party to a dispute shall bear all other costs of the process as determined by
- thé.DSB.
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4. Parties to the dispute shall be required to deposit their share of the Panellists’
expenses with the Secretariat at the time of establishment, or composition of
the Panel.

Article 27
Arbitration

. Partjes to a dispute may rescrt to arbitration subject to their mutual
agreé‘nﬁ]gnt and shall agree on the procedures to be used in the arbitration
proceédings.

-

2. Parties to'a dispute who' may have referred a dispute for arbitration pursuant

to this A'rtic[é shall not simultanecusly refer the same matter to the DSB.

3. Agre'e‘ment' by the Parties to resort to arbitration shali be notified to the DSB.

4. Third Parties shall be joined to an arbitration proceeding only upon the

agreement of the Parties to the arbifration proceedings.

5. The Parties to an arbitration proceeding -shall abide by the arbitration award’

and the award shall be notified to the DSB for enforcement.

6. In the event of a F’arty to a dispute refusing to cooperate, the Complaining »

Party shall refer the matter to the DSB for determination.

7. Arbitration awards shall be enforced in accordance with the provisions of

Articles: 24 and 25 of this Protocol mutatis mutandis.

Article 28
‘Te'c-h'n'ical Co-operation

. -Upon request from a Stéte Party, the Secretariat may provide additional legal
advice and assistance in respect of dispute seftlement, provided that this shall
be done in'a manner that ensures the continued impartiality of the Secretariat.

-2. The Secretariat may organis‘e special training courses for interested State

Parties concerning dispute settlement procedures and practices to enable
State Parties to develop expert capacity on the Dispute Settlement
Mechanism.
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Article 28
Responsibilities of the Secretariat

1. The Secretariat shall have the responsibility of assisting Panels, especially on
legal, historical and procedural aspects of the matter dealt with and of

providing secretarial support.

9 The Secretariat shall facilitate the constitution of Panels in accordance with
this Protocol.

3. In order to accomplish the functions under Article 28 of this Protocol, the
Secretariat shall avail experts with extensive experience in internaticnal trade
law to assist the Panellists.

4. The Secretariat shall undertake such other functions and duties as may be
required under the Agreement and in support of this Protocot. '

5. The Secretariat shall be responsible for-all relevant notifications to and from
the DSB and State Parties. '
Article 30
Rules of interpretation

The Panel and the AB shall interpret the provisions of the Agreement in
accordance with the customary rules of interpretation of public international law,
including the Vienna Convention on the Law of Treaties, 1969.

" Article 31
Amendment

This Protocol shall be amended in accordance with Arficle 29 of the Agreement.

"IN WITNESS WHEREOF, WE the Heads of State and Government or duly
autharised representatives of the Member States of the African Union -have
signed and sealed this Agreement in four original texts in Arabic, English,
Frénch, and Portuguese languages, all texts being equally authentic. -

SIGNED at Kigali, on this 21% day of March in the year 2018.
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