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1.0 INTRODUCTION

1.1 The Chieftaincy (Amendment) Bill, 2013 was presented to
Parliament and read the first time on Tuesday, 12th November 2013.
In accordance with article 106 (4) and {5) of the 1992 Constitution of
the Republic of Ghana and Order 187 of the Standing Orders of the
House, the Rt. Hon. Speaker referred the Bill to the Committee on

Youth, Sports and Culture for consideration and report.

1.2 During the consideration of the Bill, the Committee was assisted
by the Hon. Minister for Chieftaincy and Traditional Affairs, Dr. Henry
Seidu Daannaa, his Deputy, Mr. John Alexander Ackon, a
representative from the National House of Chiefs, and an official from
the Attorney General’s Department. The Committee is grateful for

their assistance.
2.0 REFERENCE

2.1 The Committee made reference to the following documents during

its deliberations:

a. The 1992 Constitution of the Republic of Ghana.




b. The Standing Orders of Parliament.

c. The Chieftaincy Act, 2008 (Act 759).

d. The Supreme Court Ruling in the case of Nana Adjei
Ampofo vrs the Attorney-General and the President of the
National House of Chiefs (suit No J.I/8/2008 dated 20t

July 2011).

2.0 BACKGROUND

Following a Supreme Court ruling in the case of Nana Adjei Ampofo
vrs the Attorney-General and the President of the National House of
Chiefs (Suit No J.1/8/2008 dated 20t July 2011), section 63(d) of the
Chieftaincy .Act, 2008 (Act 759) was declared unconstitutional and
subsequently expunged from the Chieftaincy Act. Section 63 (d) of the

Chieftaincy Act provided as follows:

“A person who deliberately refuses to honour a call from a chief to
attend to an issue commits an offence and is liable on summary
conviction to a fine of not more than two hundred pehalty units or
to a term of imprisonment of not more than three months or to both

and in a case of a continuing offence to a further fine of not more




than twenty-five penalty units for each day on which the offence

continues.”

The above provision made it a criminal offence if a person

intentionally refused to heed a call from a Chief to attend to an issue..

The Supreme Court held the view that the scope of the provision was
too wide and did not also make room for a defense for a person who
had a reasonable excuse for not honouring a chief’'s call.

Consequently, the panel of judges indicated that:

“It would be unwise for this court to rewrite a criminal statute
which appears, on its plain meaning, to be unconstitutional. Itisa
rvﬁuch better outcome for fhis court to strike down the offendmg
legislation and for Parliament itself then to rewrite the statute iﬁ
the light of the Supreme Court’s view. In our view, a statutory
provision which limits itself to a chief’s call within his or her
Traditional Area and provides a defense for a person who is
called but has a reasonable excuse not to heed the call would

have a better chance of passing the constitutionality test”




To give effect to the Supreme Court’s ruling, the Chieftaincy
(Amendment) Bill, 2013 was presented to Parliament to amend

section 63(d) of the Chieftaincy Act, 2008 (Act 759).
3.0 OBJECT OF THE BILL

The Bill seeks to provide a replacement for section 63 {(d) of the
Chieftaincy Act, 2008 (Act 759) which was declared unconstitutional

by the Supreme Court.
4,0 OBSERVATIONS

4.1 The Committee observed that the proposed amendment to section
63 (d) of the Chieftaincy Act, 2008 (Act 759) has been amended for the

consideration of Parliament as follows:

“d) being a subject of a chief or a fesident of the traditional area
of a chief or other person who is involved in a harmful economic or
social activity within a chief’s traditional area, refuses, without
reasonable excuse, to honour a call from the chief to attend to an
issue affecting or relating to that person or in the public interest”
commits an offence and is liable on summary conviction to a fine

‘of not more than two hundred penalty units or to a term of




imprisonment of not more than three months or to both and in a
case of a continuing offence to a further fine of not more than
twenty-five penalty units for each day on which the offence

continues.

4.2 One school of thought expressed concern about the possible
misapplication or abuse of the clause as amended, by traditional
authorities. They interpreted the clause as granting or vesting wide

powers in the chiefs.

However, a second school of thought, held by majority of Members of
the Committee, disagreed with the first school tho.ughfl and
considered the clause as an appropriate remedy to the defects
identified by the Supreme Court in clause 63 (d) of the Chieftaincy

Act, 2008 (Act 759).

The;y were of the view that, the proposed rendition takes into-accou_mt
the suggestion Qf the Supreme Court to limit the power of chiefs t(;
summon subjects and residents to their traditional areas while
making the purpose of the summons more specific. It also prdvideé
for a defense for persons who may have a reasonable excuse for not

honouring the call of a chief.




4.3 The Committee, in its deliberations took cognisance of article

270 (2) (b) of the 1992 Constitution, which provides that:

“Parliament shall have no power to enact any law which in anyway
detracts or derogates from the honour and dignity of the institution of

chieftaincy.”

The Committee is of the view that the authority and dignity of chiefs
to a large extent, finds expression in their power to summeon people in
their jurisdiction on matters of social and economic concerns. Iﬁ 18
impo_rtant to note that, over the years, this _unique authority has
énabled chiefs play a pivotal role in the socio-economic development
of their traditional areas and the country at large. It is no gainsaying
that in areas where there are no police stations, it is the chiefs who
assume the responsibility of maintaining law and order. The
Committee therefore finds it imperative to uphold the authority and

dignity of the chieftaincy institution at all times.
5.0 CONCLUSION

The proposed amendment generally addresses the concerns of the

Supreme Court and also provides the needed impetus for chiefs to




effectively perform their roles in the socio-economic development of

the country.

The Committee, by majority decision, therefore recommends that the

House adopts its report on the Chieftaincy (Amendment) Bill, 2013.

Respectfully Submitted

HON. KOBLA MENSAH WOYOME
CHAIRMAN, COMMITTEE ON
YOUTH & SPORTS

JANET FRIMPONG
CLERK TO THE COMMITTEE

March 2014
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Fax Na: 667608 / 666625
CHIEFTAINCY {(AMENDMENT) BILL- BOSITION PAPER OF THE ATTORNEY-GENERAL AND
MINISTER FOR JUSTICE

Reference is made to a request for a position paper on the Chieftaincy (Amendment) Bill, made
by the Chairperson of the Parliamentary Select Committee on Youth, Sports and Culture at the
meeting of Parliamentary Select Committee on Youth, Sports and Culture held on the 27" of
November, 2013 to consider the Chieftaincy (Amendment} Bill for enactment.

Backeground

The amerndment to the Chieftaincy Act, 2008 (Act 759) was proposed by the National House of Chiefs
consequent to a Supreme Court ruling in the case of Nana Adjei Ampofo vrs, The Attorney-Geperal ond
the President of the National House of Chiefs {Suit No. 1.1/8/2008. Dated the 20" of July, 2011},

Brief facts of the case is that the plaintiff sued the defendants at the Supreme Court seeking among
other reliefs that paragraph (d) of section 63 of Act 759 be declared unconstitutional because its
application is in conflict with articles 14 and 21 of the Constitution. Section 63{d} Of Act 759 made it a
criminal offence if 2 person “deliberately refuses to honour a call from a chief to attend to an issue”. The
Supreme Court granted this relief because in the opinion of the court, the provision was in conflict with
article 21(1){g} of the Constitution, The Supreme Court explained that the provision

E{a) was too wide and untargeted; and :
(b} did not provide for a defence for a person who is called but has a reasonable excuse for not
honouring the call,

The Supreme Court questioned the necessity for that provision in view of the fact that the judicial
functions of the institution of Chieftaincy is limited to chieftaincy causes and matters under the present
Constitutional dispensation; and that with respect to customary arbitration which the chiefs engaged in,
there was not the need to compel a person te appear before them because arbitration is based on the
parties giving their consent. The Supreme Court observed two possible constructions that couid be
placed on section 63(d} as follows:

(a) a construction which accords with the literal interpretation of the provision ie. that
Parliament may have intended to confer the wide power of summons that the plaintiff



complained about, in order to strengthen the authority of chiefs beyond the horders of
their traditional areas; or :

{b} a construction that lirmits the scope of application of section 63(d) of Act 759 to a power
which a chief has under customary {aw.

The second possible construction formed the basis of a draft Bil which this Office submitted to the
National House of Chiefs for their consideration, in view of the fact that the Supreme Court rejected the
first possible construction in paragraph (a) as being unconstitutional. The draft was as follows:
“(d}  being o subject of u chief, refuses without reasonable excuse to honour a call from that
chief to attend fo an issue that affects that person or to which the person is related or an
issue that is in the public interest,”,

This draft was rejected by the Chiefs at a3 meeting of the Legal Committee of the National House of
Chiefs in the Ministry of Chieftaincy Affairs on the 4" of May, 2012. The Legal Committee of the National
House of Chiefs rather took a decision to prepare its own draft and to submit that draft to Parfiament for
enactment. This draft was fater submitted to this Office and went through the preparatory stages till it
was laid in Parliament.

Qur position

After considering the judgment of the Supreme Court, this Office took the position that if the Supreme
Court were not inclined to strike down section 63{d} of the Chieftaincy Act, 2008 {Act 759), it would
have adopted a construction that would limit the power granted to a chief under section 63 (d} of Act
759 to call a person, to the poveer the chief has under custemary law. The question therefore is whether
under customary law a chief has power to summon persons other than the subjects of that chief. Cur
answer to that question is that under customary law a chief can summon his or her subjects onty.

it is established in the judgment of the Supreme Court that the customary faw right of chiefs to exercise
judicial functions and to incarcerate those adjudged by them to be guilty of a crime is not per}nissible
under the Constitution; that the Constitution limits the jurisdiction of their judicial councils to a
chieftaincy cause or matter. Granted that to be so, what then can a chief do if a person the chief has
summoned appears before that chief and declines the jurisdiction of that chief?

Conclusion

It is the submission of this Office that a chief, being the first gentleman of the traditional area, draws
attention of the appropriate state institution to any harmful economic or social activity being
undertaken within his or her traditional area, be it by a subject of that chief or by a resident or non-
resident person, instead of inviting the person to meet with the chief just for the person to dedine
consent or jurisdiction.

Though the Supremz Cowrt proposed to limit the jurisdiction of a chief to sumrmon a person to the
power of that chic! under customary law, a rendition in that light will also be discriminatory against the
subjects of that chief, in that, the penal law will apply to the subjects only as far as heeding to the call of
that chief in the traditional area of that chief is concerned and not to other persons living in that
traditional area. Article 17(1} and (2} of the Constitution states as follows:




(1) Al sersons shall be equaf before the law.

(2} A person shall not ke o’fscrrmmated against on grounds of gender, race, colour, ethnje
origin, religion, creed ar saciof or economic status.”

Itis therefore the advice of this Office upon further refiection that, the Act 759 pe left as it is after the
Supreme Court expunged Paragraph (d) of section 63, :
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CHIEFTAINCY (AMENDMENT) BiLL- POSITION PAPER OF THE ATTORNEY-GENERAL
AND MINISTER FOR JUSTICE

Reference is made to discussions on the Chieftaincy (Amendment) Bill between my good
self and the Chairperson of the Parliamentary Select Committee on Youth, Sports and

Culture.

Based on the understanding of this Office with respect to the decision of the Supreme Court
in the case of Nana Adjei Ampofo vrs. The Atforney-General and the President of the
National House of Chiefs (Suit No. J.1/8/2008. Dated the 20t of July, 2011), this Office
proposed a new rendition of section 63 (d) to the Ministry of Chieftaincy and Traditionat
Affairs, and the National House of Chiefs. This rendition was communicated under cover of
a of letter dated the 4t of January, 2012 fo the President of the National House of Chiefs
but our proposed rendition was rejected by the National House of Chiefs at a meeting held
at the Ministry of Chieftaincy and Culture on the 4% of May, 2012. Our rendition was as

follows:

“(d} being a subject of a chief, refuses without reasonable excuse fo honour a calf from that
chief to attend to an issue that affects that person or to which the person is related or an
issue that is in the public inferest,”.

Subsequently, a new rendition proposed by the National House of Chiefs was presented by
the Ministry of Chieftaincy and Traditional Affairs {o Cabinet for approval. This rendition is as

h "'foﬂows:

“(d) being the subject of a chief or a resident of the fradilional area of a chief or other person
who is involved in a harmful economic or secial activity within a chief’s traditional area,
refuses, without reasonable excuse, fo honour a call from the chief to affend to an issue
affecting or refafing fo tha person or the public inferest.”.

Under cover of a Cabinet Memorandum dated the 15t of April, 2013, Cabinet approved the
Bill in its current form as submitted by the Minister for Chieftaincy and Traditional Affairs.



Subsequently at the meeling of the Parfiamentary Select Committee on Youth, Sports and
Culture held on the 27% of November, 2013 at Parliament to consider the Chieftaincy
{Amendment) Bill for enactment, this Office informed the Committee of the sequence of
events [eading to the present draft when the Chairperson of the Committee inquired from
the representative of the Office whether this Office supports the rendition submitied by the
National House of Chiefs and approved by Cabinet.

This Office was requested by the Chairperson o submit a position paper for consideration
pursuant to which this Office communicated fo Parliament under cover of letter dated 2nd

January, 2014.

| Since the Bill is currently within the purvisw of Parliament, Parliament may consider the Bill
in its current form in accordance with its law making powers.

MARIETTABREW APPIAH-OPONG (MRS.)

ATTORNEY-GENERAL AND
MINISTER FOR JUSTICE
THE CLERK
PARLIAMENT HOUSE,
ACCRA

Cc:  The Chairperson, Parliamentary v
Select Committee on Youth, Sports
and Culture

The Hon. Minister,
Chieftaincy and Traditional Affairs




