IN THE SECOND SESSION OF THE SIXTH
PARLIAMENT OF THE FOURTH REPUBLIC OF
GHANA

PARI_._'!AMENT OF GHANA LiPR2RY
i—ARl_.ff\!\/lEl\t I House ||
GsU - ACCRA

REPORT OF THE COMMITTEE ON
CONSTITUTIONAL, LEGAL AND
PARLIAMENTARY AFFAIRS

ON THE
RIGHT TO INFORMATION BILL







1.0 INTRODUCTION
1.1 The Right to Informat|on Bill was presented to

Parliament and read the first time on Tuesday, 4D the
November, 2013. In accordance with Article 106(4) -
and (5) of the Constitution and Order 179 of the
Standing Orders of the House, the Rt. Hon. Speaker
referred the Bill to the Committee on Constit‘utional,
Legal and Parliamentary Affairs for consideration and

report.

1.2 The Committee during the consideration of the Bill

H

(@V)

received Memoranda from ~ the under-listed
organisations:
i The Forum for Former Members of Parliament
ii. The Coalition on the Right to Information, Ghana
ii. The Office of the National Chief Imam and the
Muslim Community Ghana
V. The Commonwealth Human Rights Initiative
(CHRI, Africa Office)
V. The Perfector of Sentiments Foundation (POS)

Vi. Persons with Disabilities in Ghana

resentatives of the above aorganisations also

a partlupated in the. Commlttees deliberations on the '

Bill. Officials from the Drafting Division of the Ministry
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of Justice and Attorney-General’s Department were in
attendance at the Meefings to assist the Committee.
Also in attendance as Resource Person was a former
Member of Parliament, former Chairman of theA
Committee and former Deputy Minister for Justice and
Attorney-General’s Department, Hon. Kwame Osei-

Prempeh who acted as a Resource Person.

1.4 The Committee would like to express its appreciation to

2.0
2.1

all who participated in its deliberations especially, the

Coalition on the Right to Information, Ghana.

REFERENCE _

The Committee referred to ',,th_e following Documents

during its deliberations.

i The 1992 Constitution

ii. The Standing Orders of Parliament

iii. The Model Law for African Union Member States
on Access to Information

iv. Report of the International Advisory Commission ',
of the Commonwealth Human Rights Initiative for
year 2003 | | '
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Act, Third_Edition_ (2000)

vi. Memoranda from the Public
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3.0
Sl

B2

vii. Draft Report of the Committee on Constitutional,
Legal and Par|iamentary Affairs on Public Hearing
on the Right to Information Bill, 2010-2012 '

viii. Right to Information Laws from UK, India, Nigeria,
South Africa and Liberia

BACKGROUND
The Right to Information is a fundamental human right
recognised by the United Nations (UN), the.

Commonwealth and the Africah Union. The UN General .
Assembly in 1946 indicated that “Freedom of
Information is a fundamental human right and is
the touchstone for all freedoms to which the UN

is consecrated"”.

Further to its earlier declaration of right to information -
as a human right, the UN Comrhission on Human Rights :
appointed a Special R‘a'pporteu'r. who came up with a set
of principles which were adopted by the Commission. .
These include; 4 |

i. obligation on public bodies to disclose:

information and the right of citizens to receive

information:

crotiy

ii. public bodie_; should publish and widely

disseminate doc,ume'nts of public interest;

Page30f19



iii. limited scope of exemption - a refusal to
disclose information may not be based on
trying to protect government from '
embarrassment; |

iv. all public bodies are required to establish
open, accessible internal systems for the
public right to information, setting out strict .

~ time limits for processing requests;

V. fees for gaining access should not be so high
as to deter applicants; |

Vi. the law should require that other legislations
be interpreted as far as possible in @ manner
consistent with its provisions; and

Vii. whistle blowers should be protected from any -
legal, administrat,iye or employment related

sanction for information on wrong doing.

3.3 Subsequent to the recognition of the right to ..
information as a fundamental human right by the UN, "
the Commonwealth in 1993 adopted the
Commonwealth Freedom of Information Principles on

the “Right to know and the Promotion of

__  pemeocracyand Development”.

3.4 The Principles stated inter alia that:
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T member countries should be encouraged to
regard freedom of infofmation as a Iéga| and
enforceable right;

ii. there should be a. presumption in favour of
disclosure and governments should promote a
culture of openness.

iii. the right to information may be subject to

limited exemptions but they should be drawn -

narrowly. ‘

iv. governments should ?m'aintain and preserve
records '

V. decisions to access records and information

should be subject to independent reviews.

3.5 In 2002, the African Union (AU) Commission on Human
and People’s Rights adopted the “Declaration of
Principles on Freedom of ‘Expression in Africa” to
supplement the African Charter which provides that
“every individual shall have the right to receive |

information”.

3.6 These principles are as folloWs;

eryone—has—the right to access information

‘held by public bodies;
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ii. right to access information held by private»
bodies which_ is necessafy for the exercise or f‘
protection of any right;

ii. refusal to disclose information should be
subject to appeal to an 'independent body or 2
courts; |

iv. public bodies should proactively publish g
information of significant interest to the
public; and |

V. no one should:be subject to any sanctions for-_
releasing in good faith information on wrong
doing or information which will diclose a
serious threat to health, safety or the :

environment.

3.7 While the Declaration of 2002 and other such laws ;

(48]

adopted by the AU Commission have expanded on
State Parties’ obligations under the African Charter,
they do not specifically provide guidance on the form
and content of the Iegislatio_n_ to be enacted to give

effect to these obligations at t_'he, domestic level.

The AU Commission on Human and People’s Rights has

 therefore gone further to provide a Model Law on'{'

Access to Information for 'Af:ric’a,. The purpose of the
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Model Law is to provide detailed and practical content

to the legislative obligatibns of Membef States to the ‘
African Charter with respect to the right of access to

information. The spe‘ciﬁc form in which such laws Would’. |
be adopted has however been left for the individual
State Parties to determine, including the nature and
scope of adjustments required by their constitutions

and the structure of their own legal system.

3.9 In Ghaha, right to information is guaranteed by the
Constitution. Article 2'1(1)_(f)_ of the Constitution -
provides that “All' persons have the right to
information subject to such qualifications and

laws as are necessary in a democratic society".

3.10 The fundamental principles underpinning any genuine
and effective right to information legislation include
transparency, openness, effective participation of the
population in the process of governance, accountability
and the greater participation'of the populace in public

affairs.

3 44 Ffforts to operationalise the right of access to

information begun in 1999 when a Bill was drafted and
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reviewed in 2003, 2005 and 2007 but was never

presented to Parliament.

3.12 The first practical attempt at enacting the law on the
right to information, was made when the Bill was
presented to Parliament on 5t February, 2010 and
referred to the Joint Committee on Constitutional, Legal
and Parliamentary Affairs and Communications for

consideration and report.

'3.13 The Joint Committee_organised regional consultations in
six (6) Regions of the Country and collated views of
Ghanaians on the Bill. Unfortunately however the Fifth -
Parliament could not flnahse the dlscussmns on the Bl||.-"":;
for its passage before that’Parllaments term came to

an end.

3 14 The continued realisation of the importance of the rlght
to information and the dESlI"e by Government to ensure -
that there is transparency in governance has compelled "
Government to lay the B|II in Parliament once again
after having mcorporated‘ earller suggestions into the
Bill.
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4.0 OBJECT OF THE BILL

4.1 The Bill is for the purpose of giving substance to Article

21(1)(f) of the Constitution by providing for access to
official information held by government agencies and.
private entities performing public functions; and the

qualifications and conditions under which the accéss _

would be obtained.

5.0 OBSERVATIONS
The Committee after its discussions made its
observations under the following headings:
i Exemptions
ii. Coverage of the Law

iii. Ministerial Responsibility

iv. Appeal/Review Process
V. Appeal to Supreme Court
Vi. Payment of Fees

Vii. Time Lines

Exemptions
5.2 The Committee observed. that the exemption provision

on lnformat|on not to be disclosed are too wide. Too

N

M i —LLE : f the BI” :
The purpose of the Bill is to allow for transparency and

accountability in governance. Too many exemptions
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5.3

would erode whatever benefits the law intends 'toﬂ-

achieve. The Committee ié of the view that every
exemption must be subjected to the public interest

test. The right to information Law in Nigeria for -

example states in part that

“Notwithstanding......... veens@il application for
information shall not be denied where the public
interest in disclosing the information outweighs
whatever injury that disclosure would cause”.
Section 25(1) of the AU Model Law states that
“notwithstanding any of the exemptions in this
Part, an information hdlder may only refuse a.'
requester access to information if the harm to the '_
interest protected under the relevant exemption
that would result from the release of the
information demonstrably outweighs the public

interest in the release of the information”.

Clause 18 of the Bill Iis,té four (4) instances where
disclosure of information would not be permitted. The”v._
right of access to information law is to fight corruption
and th»erefolre the large rahgé of exemptions in the Bill

mustnot be encouraged. The public interest

consideration is consistent with international best

practice and human_.rights norms that subject
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exemptions to a genume public interest overrlde Public
interest is not a closed category and the danger of a
limited public interest override clause is that it may
omit an unanticipated situation where the public
interest requires that the exemption give way to
disclosure. The Committee has therefore proposed
amendments to the exemption Clauses in line with .}.

international best practice.

Scope of the Bill

5.4 The Committee also observed that the Bill is appllcable
to only information held by government agencies. The
Committee sees it to be too restrictive and therefore
the coverage must be widened to cover private bodies .
that perform public functions with public funds. The
Committee is of the view that the public should be able_:
to have right of access to information in the custody of
private bodies or agencies especially if the disclosure is
in the public interest; It is therefore important to widen
the scope to cover private bodies which perform public .
functions with public funds._ It is a fact that in modern -

governance, non-state actors influence the destinies of

the coverage to private bodies:.
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55

5.6

The Commlttee therefore proposes that the term'.
“government body” runnmg through the Bill be deleted
and the words “public lnstltutlon” inserted. This is
applicable to both South Africa and Liberia. In both
jurisdictions, the right of access to information applies
to private entities that receive public resources and .
benefits or engage in public functions or provides p-ub'lic :
services, particularly in respect of information relating |

to the public resources, benefits or services.

Ministerial Responsibility
Clause 53(1) of the Bill states “The Minister
responsible for 'Justi_ce has ministerial
responsibility for the effective implementation of
this Act and may for that purpose, issue written .
guidelines to agencies and ministries”. The '
Committee is of the firm conviction that the provision |
may not allow for independence of the process since
the purpose. of the Bill is to ensure transparency and
accountability in governance. It is the considered view
of the Committee that the ministerial oversight
responsibility should be replaced with an independent

commission established under the Act to ensure

independence in the review process.
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Sp7asline Co_mmission is to have oversight responsibility for
the implementation bf the Act. The Committee has
therefore  proposed the establishment of an-
independent commission which will have oversight -
responsibility for the implementation of the law. The
Committee therefore, using the AU Model Law .has»
made proposals for the establishment of the
Commission which would see to the effective operation
of the Act. |

Appeal/Review Process ,
5.8 Clause 38 of the Bill provides that “a person.

aggrieved by a decision of the information officer
of an agency may submit an application for
review of that decision to the Minister responsible
for the agency’. The Bill thus places the internal
review on the Minister. The'Co'mmittee envisages that

most of the information to be sought would be
government information and hence, the Minister being

an interested party may have the tendency to be bias.
Apart from that, the Minister may invariably be too
busy with other core functions of the Ministry to have -

time for internal reviews under the Law.

5-9 The internal review function, to-the-Committee-must-be———
taken away from the Minister and given to a non-
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political head of the public institution. This becomes
more compellmg in the light of the Committee’s
proposal to include: private institutions performing
public functions with public funds. In India, a person
dissatisfied with a request appeals first to a senior.
officer and further to the Central Information
Commission or State Information Commission. In
Nigeria, the Law does not make provision for internal
review but Appeals go to the High Court for review. In “
line with the amendment proposed to Clause 38, the -
Committee has made -conseq‘uéntial amendments to the
relevant Clauses affected by the review process by the

Minister.

Appeal to'Supreme:Court

5.10 The Committee observed that Section 42 of the Bill
makes provision for any person who is refused access

to information by an agency to appeal to the Supreme
Court for judicial review. lt is the view of the
Committee that most. peob_le__ would not have the-
money, determination nor -'resourc,es to apply for "
judicial review at the Supreme Court. Whereas the

purpose of a right to information law is to make it

~ easier for citizens to_access information, the appeal to
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the Supreme Court would act as a deterrent to most

people from pursuing the appeals process.

5.11 In the United Kingdom, experience has shown that
most cases end up at the level of the Information |
Commiss.ioner or at the Information Tribunal. In India, |

~ appeals from Information Review Officers go to either
the State Information Commission or the Central
Information Commission which are easily accessible to .
the citizens. In Nige:ria,,‘ as mentioned earlier, appeals’
go the High Court. It is the recommendation of the
Committee that appeal from Information Review
Officers must end up at the High Court and not in the

Supreme Court.

Payment of Fees
5 12 The Committee further observed that provisions on
payment of fees for access to information are scatteredv
in different parts of the Bill. In some instances the
provisions appear to be inconsistent with each other.
While some of the provisions suggest that it is the
agency that determines the fees to be charged, other

—  brevisions—appear to vest in the Attorney-General the

power of establishing a scale of fees for all the public

institutions. The Committee has therefore realigned all
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th_e provisions on paymen.t of fees and brought clarity

in the Provisions.

5.13 The Committee also noted that cost should not be an
impediment to the engagement of essential
fundamental human right such as the right to
information. In almost all the jurisdictions where access :
to information laws are in operation, fees are charged
for the provision of th_é-,_infor,ma,tion. The fee charged in
the entire Commonwealth and Africa is limited to the
cost of reproducing the information for the applicant. In
Liberia, the Act prowdes that the search for information
requested “shall be done free of charge to the
requester but a public entlty may charge such"
amount as is necessary to cover actual cost of

n

photocopying.........". Section 8 of the Nigerian Act :
states that “fees shall be limited to standard
charges for document duplication and fees.

transcription where necessary”.

5.14 The Committee is of the view that the amount of time
used by an agency to search for and retrieve -

information requested should not be at the cost of the

innocent applicant, who is not responsible for the poor

System of recofd—keeping, maintenance and retrieval of .
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information by the agency. The Committee noted that
the payment of advance dep05|t to be decrded by the
agency as provided for in Clause 25 of the Bill, may be "
used to ward off potential information seekers and.

therefore must be deleted.

5.15 The Committee having carefully considered the issue of
fees recommends that the international best practice
and human rights norms be adopted. The cost of
accessing information from any public |nst|tut|on shouId :
.therefore be limited to the actual cost of reproduction.
The fees would be determined by the Minister for

Finance in accordance With the Fees and Charges Act..

Time Lines : :

5.16 The Committee finally observed that the period within
which Information Officers are to take decisions on
application for access to information is too long. Clause
23(1) of the Bill states “Where an application for
access is received by an égency, the information
officer shall take a de_cisioh on the application and
send a written notice to the applicant within

twenty-one working .days from the date of receipt

of the application”. ,C|‘ause“23(3)(a) also provides

that “where the informatioh_ officer decides to give
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access, the notlce shall state the period, wh:ch
shall not be more than fourteen days, within
which the access can be given”. The Provisions
quoted mentioned-afore impliés that the Information
Officer has twenty-one working days to make a ’
decision as to whether or not the information requested
would be given and another fourteen days to provide

the information.

5.17 Again twenty-one working days is given for extension
of time to deal with applications under Clause 26 of the
Bill. The Committee observes that the time lines are too
long and counter-productive. It has therefore proposed
amendments to reduce the respective periods within

which Information Officers have to act.

6.0 CONCLUSION

6.1 Our choice of democratlc governance entails an actlve
participation by all in the governance of the country. In
thié participatory democracy,‘the right to information is
particularly relevant and essential to ensure good

governance. This is because rig';ht_ to information affords

tho ici Al the opportunity to |
access relevant information in order to be well- .

informed to contribute meahingfully to governance.
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6.2 The Committee is very much convinced that the
passage of the Bill would provide an appropriate step
for the opening up of governance to the public. This
would go a long way to increase transparency and
accountability and reduce corruption in our governance

system.

6.3 The Committee therefore recommends to the House to
adopt its Report and pass the Bill subject to the

amendments proposed in the Appendix attached.

Respectfully submitted.

ERIC OWUSU-MENSAH
Clerk, Committee on
Constitutional, Legal and Constitutional, Legal and
Parliamentary Affairs Parliamentary Affairs

DECEMBER 2014
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Vi.

APPENDIX

AMENDMENTS PROPOSED TO
THE RIGHT TO INFORMATION BILL, 2013

General - Amendment proposed - Delete
“government agency” or “agency” and substitute .
with “public institution” wherever it appears in the

Bill.

Long title - Amendment proposed - In line 4, after
“transparency” insert “openness”.

Clause 1 - Amendment proposed - Delete Sub-
clause (1) and substitute the following: '

"“(1) A person has the right to information, subject to .

qualifications and laws that are necessary in a
democratic society.”

Clause 1 - Amendment proposed Delete sub-clause

(2).

Clause 1 - Amendment proposed — Delete all words o
after “application” in Sub-clause (4), line 1. '

Clause 1 - Amendment pro.posed — Delete sub-clause
(5) and substitute the following: '

“(5) Despite subsection (4")';:.where an applicant
requests that the application be treated as.
urgent, the appllcant shaII state the reason for'
the ugencv

vii—Clause-1-—Amendment- pmposed—'[ranspos sub=_-

clause (5) to clause 19
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viii.

Xi.

Xil.

Xiii.

Clause 2 - Amendment proposed - Delete “In
addition to the requirements of article 67 of the
Constitution, and subject to this Act”. -

Clause 3 - Amendment proposed - Delete sub-clause

(1) and substitute with the following:

“(1) A public institution shall, within twelve months
from the date of the coming into force of this: -
Act, and every twelve months after that date,
compile and publish an up-to-date official
information in the form of a manual.”

Clause 3 - Amendment pfdposed - Add the following
as a new paragraph (a) to sub-clause (2).

“(a) the list of departments or agencies under that
public institution”.

Clause 3 - Amendmé:ﬁt prdposed — Delete

“purchased” and substitute “accessed” in sub-clause

(2), paragraph (c), line 1.

Clause 3 - Amendment proposed - Delete e
specified by the Minister f_esponsible for Justice” and.
substitute “as specified in the Fees and Charges

(Miscellaneous Provisions) Act, 2009 (Act 793)” in. .

sub-clause (2), paragraph (c), line 4.

Clause 3 - Amendment proposed - Delete “as
specified by the Minister responsible for Justice” and

substitute “as specified In the Fees and Charges 3’
(Miscellaneous Provisions) Act, 2009 (Act 793)” in

sub-clause (2), paragraph (c), line 5.
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XiV.

XV.

XVi.

XVil.

Clause 3 - Amendment proposed - Delete Sub-

clause . (2), paragraph (d), and substitute the =

following:

“(d) the name and contact'details of the information

or designated officer of the public institution to

which a request for access may be made.”

Clause 4 - Amendment preposed — Delete clause 4 .
and substitute the following:

“4. The Informatlon Oversight Commission in
consultation with the Attorney General shall
provide gundelmes '

(a) for the preparation under section 3 of the
manual by a public institution; and

(b) for the preparatlon and publlcatlon of an
instrument.”

Clause 5 - Amendment p‘roposed — Delete “or of the
Vice-President, or” and lnsert “and” in sub-clause
(1), paragraph (a), line 2.

Clause 5 - Amend"rheh:t p;reeosed s2Delete paragraph:'
(b) in sub-clause (1) and insert the following:

“(b) if it contains matters the disclosure of which
would reveal mformatlon concerning opinion,
advice, dellberatlon recommendation, minutes -
or consultations made and is likely to
(i) prejudice the effective formulation or -

develonment of qovernment policy;

(i) frustrate the success of a policy by

nrematu;e:_dJ.seleu re of that policy;
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(iii) undermine the deliberative process in the
Office of the President by inhibiting the
free and frank provision of advice or
exchange of views; .or prejudice national
security.” '

xviii. Clause 5 - Amendment proposed — Delete sub-clause

XiX.

XX.

XXi.

XXii.

(2).

Clause 5 - Amendment prOposed — Delete “or of the -
Vice-President” in sub-clause (3), line 3.

Clause 6 - Amendment proposed — Insert “or” after
“consideration” in sub- clause (1), paragraph (a), I|ne_

2

Clause 6 — Amendment proposed — Delete “or” and
substitute “and” in sub-clause (1), paragraph (b),

line 2.

Clause 6 - Amendment proposed - Insert the

following in sub- clause (1), paragraph (©)s

“(c) if it contains matters-th,e disclosure of which
would reveal information concerning opinion,
advice, deliberation, recommendation, minutes
or consultations made and is likely to

(i) prejudice the effective formulation or
development of government policy;

(ii) frustrate the_success of a policy by -
premature disclosure of that policy;

(i) undermine the deliberative process in

Cabinet by |nh|b|t|ng the free and frank - e

Views; Ol’
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(iv) prejudice national security”.

xxiii. Clause 6 - Amendment proposed — Delete sub—elause
(3) in view of the deletion of clause 5 (2).

xxiv. Clause 6 — Amendment pﬁqp‘os’ed — Delete sub-clause - |
(4) and substitute the following:

“(4) Cabinet may publish Qi:}grant access to
information that is otherwise exempt under this
section”. ‘

xxv. Clause 6 - Amendhﬁeht'bmpoeed — Delete sub-clause
(5) and substitute the'follgwing:

“(5) For the purposee of this section, Cabinet
includes a committee or s_ub-committee of
Cabinet.” i i

xxvi.Clause 7 - Amendment . proposed - Delete the
Heading and substltute the fo||owmg :
“Information relating to Iaw enforcement and pubhc
safety”. ~

XXVii. Clause 7 - Anfjendurh‘e;'tit proposed — Add “to” to
the opening phrase in sub-clause (1) and delete “to”
at the beginning of the paragraphs in sub-clause (1).

xxviii.  Clause 7 - Amendment proposed — Add “if” to
‘the opening phrase in sub-clause (2) and delete “if”
at the beginning of the pa_ragraphs in sub-clause (2).

xxix. Clause 7 - Amendment proposed - Delete “agency”

—and substttutHubltc lnsututm m_sub_clause_c?r),_%

paragraph (a), line 2.
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xxx. Clause 7 - Amendment proposed - Delete “the” and

substitute with “a” in sub-clause (2), paragraph (a),
line 3.

xxxi.Clause 7 - Amendment proposed - Delete “an
enactment” and substitute “a law” in sub-clause (2),
paragraph (b), line 3. :

XXXil. Clause 7 -. Amendment proposed - Transpose
the current sub-clause (3) to clause 9.

XXXiii. Clause 7 - Amendment proposed — For a
definition of “securlty of state”, South African

legislation and legislation from the United Kingdom -

should be referred to.

XXXIV. Clause 9 - Amendnﬁent proposed — Insert “and
security” after “defence” in the Heading.

XXXV. drlse & = Amendment proposed - Insert the -
following sub- clauses after sub clause (1):

“(2) Information created by or in the custody of the
Armed Forces or the .security and intelligence
agencies established under the Security and
Intelligence Agencies Act, 1996 (Act 526) which
is likely to threaten the security of the State is.
an exempt mformatron

(3) For the purposes of this section, “security of
state” means any actlon that causes a
disturbance of the peace or upsets the stability

of the nation.”
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XXXVi. Clause 10 - Amendm'e'nt proposed - Insert a
new sub-clause (1) as follows:

“(1) A person is entitled to information on economic |
interest or any other related interest.”

XXXVii. Clause 10 - Amendment proposed - Delete the
opening sentence of sub-clause (2) and substitute

the following:

“Despite subsectlon (1), |nformat|on is exempt fromr' |
disclosure prior to ofﬁcnal Ppublication if”.

xxxviii.  Clause 10 - Amendme'nt proposed - Delete “if”

from the beginning of all the paragraphs under °
clause 10. :

XXXiX. Clause 10 - Amendment proposed - Insert “orf :
public institution” after “Government” in paragraph =
(a), line 2. o

xl. Clause 10 - Amendment proposed — Insert “or publlcf‘-
institution” after “Government” in paragraph (b), line
2. : :

xli. Clause 10 - Amendment proposed - Delete
paragraph (c) and substitute the following:
“(c) if the disclosure of the?information can -
reasonably be expected to cause a disruption of
business or trade in the country”

xlii. Clause 10 - Amendment oroposed — Insert “being”
after “negotratlons” |n paragraph (e), line 2. |
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xliii.

xliv.

Xlv.

Xlvi.

- Xlvii.

Clause 10 - Amendment proposed - Delete
paragraph (f) and substitute the following:

“(f) it contains questions to be used in an
examination, recruitment or selection process:
and the release is likely to jeopardise the
integrity of that examination, recruitment or
selection process.”

Clause 11 - Amendment proposed - Delete “whether - -
expressly or impliedly” in sub-clause (1), line 3.

Clause 11 - Amendment proposed ~ Delete sub-
clause (1), paragraph (a) and substitute the
following: :

“(a) prejudice the competitive position of a person, a i
group of persons or an organisation, or
(b) adversely affect negotlatlons with a third party.”

Clause 11 - Amendment’_p_rop‘osed — Delete sub—lf-
clause (1), Paragraph (c) and substitute the
followings :

“(d) resultin a publlc lnstltutlon not belng supplied
with similar information where it is in the public
interest that the similar information be
supplied.”

Clause 13 - Amendment proposed - substitute
“agencies” with “public institutions.” in the heading.

xlviii.

Clause 13 —”Amend_m_ent proposed - Delete =

clause-13-and-substitute-the following:
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™13 (1) Information is exempt from disclosure which,

(a)

(b)

if disclosed, would reveal

an opinion, an: advice, a report or a
recommendation contained, prepared or
recorded, or .

a consultation or a deliberation held :
in the course of or for the purpose of
making a decision in the public service or a

public institution of the Government and-.

which can reasonably be expected to-

frustrate or inhibit the candid and:’-‘:';

deliberative process of a public institution
or between publlc lnstltutlons

(2) Information WhICh

(a)

(b)

merely contalns material that has been
publicly mentloned as %
the basis of a publlc pollcy or for
formulating pubhc policy, or

contains only. factual or statistical data
is not exempt info,rmation."

xlix. Clause 14 - Amendment'proposed - Add "to” to line
2 of the opening sentence. ~

Clause 14 - Amendment proposed Delete “to” from ',
the beginning of paragraphs (a), (b) and (c)

Clause 15 - Amendmentr'proposed =seletes the
heading and substitute “P_r,i,\f/il;eged information.”

Clause 15 - Amendment proposed - Delete sub-

clause (1), paragraph (b) (u)
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liv.

Ivi.

Ivii.

Clause 15 - Amendment proposed - Clause 15 and
16 are to be merged as they both relate to privileged
information.

Clause 16 - Amendment proposed - Clause 16
should therefore be added to clause 15 as sub-clause
(3) as follows:

“(3) Information is exempt information where the :
disclosure of the information reveals confidential = -

communication between a doctor and a patient
or any other medical professional expert in
connection with the medical diagnosis or .
treatment of the patlent."

Clause 17 - Amendment proposed — Delete:

“marriage or” and msert “confidential” before -
“employment record” in sub-clause (2), paragraph .

(b).

ClatiSeRet 1778 Am'ehfdnﬁent proposed - Insert

“confidential” before “professional” in sub-clause (2),

paragraph (d).

Clause 17 - Amendment.»proposed = Insert a -new‘ff .
paragraph under sub-clause (3) as follows:

“(k) the disclosure is about the phySIcaI or mental
health or well- bemg of the individual who is
under the care of the’ apphcant and who is

(i) under the age of 18 years; or

(ii) incapable of understanding the nature :
of the request '

---—andfgwmg—acces&woulel%e in—the-best-interest

of the individual.”
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lviii. Clause 18 - Amendmenf-.'_'propoeed - Delete sub- '
clause (1) and insert the foII_Owing:

“(1) Despite the provisione'-of this Act on exempt |
information, information is not exempt if the

disclosure of the information reveals evidence of

(a) a contravention of, or a failure to
comply-with, a law,

(b) an imminent and serious risk to public A
safety, =~ public health or the -
environment, '

(c) miscarriage. of justice, 1

(d) abuse of authorlty or a neglect in the -
performance of an official function, or

(e) any other matter of public interest _

and the benefits of dlsclosure clearly outweigh
the harm or danger that the disclosure w1||- _
cause.” '

lix. Clause 18 - Amendment proposed Add an omnlbus-}‘

provision as sub- clause (2) to clause 18 as follows:

“18 (2) A person who dlscloses mformatlon or
authorises the dlsclosure of information
under this sectlon is not liable in criminal or
civil proceedlngs for the disclosure or
authorisation of the dlsclosure of information
under this sectlon

Ix. Clause 19 - Amendment proposed - Delete “agency”

and substitute “public institution” in sub-clause (1),
paragraph (a). :
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IXi.

Ixii.

Ixiii.

IXiv.

IxXv.

Ixvi.

Ixvii.

Ixviii.

Clause 19 - Amendment proposed - Delete “type”
and. substitute “form and manner” in sub-clause (1),
paragraph (c). - ' ‘

Clause 19 - Amendment proposed — Delete “in the
country” in sub-clause (1), paragraph (e)limen

Clause 19 - Amendment proposed - Delete
“relevant” and substitute “prescribed” in sub-clause

(1), paragraph (f).

Clause 19 - Amendment. proposed - Delete “shall”.
and substitute “may” in sub clause @) I|ne 2.

Clause 19 - Amendment proposed — the word
“writing” should be defined in the interpretation .
clause to include “braille” in sub-clause (3), line 3.

Clause 19 - Amendment proposed - In view of the'_
proposal for “writing” in sub-clause (3) to be defined,
the new sub-clause (4) reads as follows:

“19(4) For the purposes of this section, the reference
to “writing” in subsectlon (3) includes
“braille.”

Clause 19 — Amendment piroposed — Delete “agency”-".
and substitute “public institution” sub-clause (4), line .
2 : 0

Clause 19 - Amendment proposed - Delete .

“document” and substltute “information” in sub-
clause (4), line 4 :
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Ixix. Clause 19 - Amendment proposed - - The new clause.
19 sub-clause (6) transposed from clause 1, sub-
clause (5) reads as follows:.

“19 (6) Where an agency vr"eceives an application for
access, part of which is exempt, the information
officer shall disclose to the applicant as much of
the information as can reasonably be separated
without disclosing the exempt part.”

Ixx. Clause 20 - Amendment proposed - Delete “agency”
and substitute “public institution” in sub-clause (1).

Ixxi. Clause 20 - Amendment proposed — Delete sub-.
clause (2).

[xxii. Clause 20 - Amendment proposed — Delete sub— e
clause (3). : :

Ixxiii. Clause 21 - Amendment proposed - Delete
“agency” and substltute publlc institution” as a
consequential amendm:ent."

IXXiv. Clause 21 - Amendment proposed - Insert “or
the designated officer” after “the information officer”
in sub-clause (1), line 7

Ixxv.Clause 21 - Amendment proposed - Delete sub-
clause (2) and substitute the followmg '

“Where an appllcatlon for -access is made and the'.
public institution to Wthh the aopllcatlon is_made -

does not have the lnformatlon in its custody, the

informatio n_ofﬁcer_shalt,_wrth In~a-period-of- nopmore_
than ten worklng days :
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(a) make the necessary enquiry to establish
whether any other public institution has the
information, ' =

(b) transfer the appllcatlon to that other public:
institution if that public institution has the
information, and :

(c) notify the applicant accordingly.”

IXxVi. Clause 21 - Amendment propose - Insert:
“other” before the word “agency” (now public

institution) in sub-clause (2), paragraph (b), line 2.

Ixxvii. Clause 22 - Amendment proposed - Delete"--’
paragraph (a). |

Ixxviii. Clause 22 - 'amendment proposed - Delete

“which is required to be published” and substitute |

“that will be available to the public institution” in
paragraph (b), line 1. :

IXXix. Clause 22 - Amendment proposed — Add a new
sub-clause (2) as foIIows '

“22 (2) Where an applicatiqn for access is deferred -
for any of the reasons stated in sub-section
(1), the information officer shall notify the
applicant in writing of
(i) the reason for the deferment; and
(ii) the Ilkely perlod of the deferment.”

Ixxx. Clause 23 - Amendment proposed - Delete “twenty- -

one days” and substitute “fourteen days” sub-clause

(1).
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Ixxxi. Clause 23 - Amendment proposed - Delete S
paragraph (c) in sub-clause (2). ‘

IXxXii. Clause 23 - Amendment proposed - Delete
paragraph (d) in sub-clause (2).

Ixxxiii. Clause 23 - Amendment proposed — Delete sub- : 2y

clause 3, paragraph (a) and substitute the following:

“(a) the period within which-the access will be given . i
and the period shall not be more than fourteen. . '

days.”

IXxXXiv. Clause 23 - 'Ame'n'd:ment proposed - Delete Ria

paragraph (e) in sub-clause (3)-

IXxxv. Clause 23 - Ahﬁendment proposed - Delete sub- -
clause (4) and substitute the following:

“(4) Where the public institution decides to refuse
access, the notice shall state, the reason for the -
refusal and the prov15|on under which the
decision for the refusal is based.”

IXxxvi. Clause 23 - Amendment proposed - Delete sub-
clause (5) and substltute the followmg

(5) Where a publlc lnstltutlon fails to determine. an ,'

apphcatlon W|th|n fourteen days after the:

application is received by the public institution, -

the application is deemed to have been refused. -

and the appllcant has the right to seek redress .

under sectlons 38 to 45 ®
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Ixxxvii. Clause 23 - Amendment proposed - Delete sub-
. clause (6) and substitute the following:

*(6) Subsection (5) does not apply to an application
which has been transferred to another public
institution or which the public institution has
refused to continue to process for failure to pay
the prescribed deposit or fee.”

Ixxxviii. Clause 24 - Amendment proposed - Delete :

“statutory” and substitute “written” in sub-clause (1),
line 6.
IXXXiX. Glalisep 22— Amend’ment proposed - Insert.'_

“signed by that lnformatlon officer”  after

“declaration”, in sub- clause (1), line 7.

xc. Clause 25 - Amendment proposed - References to-
“agency” are to be changed to “public institution” as
a consequential amendment. '

xci. Clause 25 - Amen'd-me'nt p&*oposed — Delete “advance
deposit” and substitute “deposit” wherever it appears
in the clause.

xcii. Clause 25 - Amendment proposed — Delete sub-
clause (1) and substltute the following:

“(1) Where the cost of providing the information ‘
other than the admlnlstratlve cost is likely to
exceed the amount of the application fee, the

DubIIC lnstltutlon mav request the applicant to.

pay a reasonable deposit determined by the -

pubhc-rnst}tutnon &
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xciii. Clause 25 - Amendment .propose'd - Delete sub- |
clause (2) and substitute the following:

“(2) A deposit required by a public institution under
subsection (1) is not part of the application fee,
and accordingly a deposit paid in respect of the
application which is in excess of the amount
which is necessary to cover the costs of
providing the mformatlon shall be refunded to.
the applicant”. ’ g

xciv. Clause 25 - Amendment proposed — Delete sub-
clause (6) as it is already stated in sub-clause (2).

xcv. Clause 26 - mendment proposed - Delete
“documents” and substltute “records” wherever it
appears in the clause '

xcvi. Clause 26 - Amendment proposed — Delete sub—
clause (1), paragraph (d)

Xcvii. Clause 26 - Amendment proposed — Delete sub-

clause (2) and SUb_stitdte the following:

26 (2) The period of extension shall not exceed ,
fourteen days from. the date when a decision |
on the apphcatlon should have been made,
but the Comm|55|on may on an application in

writing by the designated information officer,

grant a further extension period of not more
than fourteen days

xeviii Clause 26 - Amendment proposed - Insert sub— -3

_clauses (4),(5) end (6)_after_sub -clause (3) as-
follows:
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“(4) Despite section 23 (‘1), where an application
relates to information which reasonably appears
to be necessary to safeguard the life or liberty .
of a person, the mfor_matloh officer shall, within
forty-eight hours, :
(a) determine whether or not to grant the

application,
(b) notify the applicant of the decision in
writing, and _' '
(c) give the applicaht ~access to the
information where the application is
granted. '

(5) Despite subsection (4), where the information -
Requested contains third party information, an
‘applicant may not be granted access to that
information untll

(a) the time that the'right of a party to appeal :
against the release of the information has-
expired, or . '

(b) an appeal Iodged by the third party has
been det_ermlned

(6) Where upon the review of an application it does
not appear to the information officer that the
information requested reasonably appears to be
necessary to safeguard the life or liberty of a
person, the - information officer shall W|th|n |
forty-eight hours of receipt of the application
(a) give notice of the deC|SIon and reasons for

the dec15|on to the applicant, and
(b) inform the applicant that, subject to the

right of the appllcant to apply to the

__Commission- for-a—review, the-information—
officer shall rna_ke a decision with respect
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to whether to grant access to the
requested information within fourteen
days.”

xcix. Clause 27 - Amendment proposed — Delete “advance

Ci.

Cii.

ciii.

deposit” and substitute “deposit” wherever it appears-
in the clause.

Clause 27 - Amen'd'm;.entvg_propo’sed — Delete sub-
clause (2) and substitute the following: ‘

“(2) Where an appllcant after the payment of a
deposit, fails  to pay for the full cost of the
provision of the lnformatlon the applicant shall
not be given access to the information and is -
not entitled to a refund of the deposit.

Clause 28 - Amendment  proposed — Delete sub-
clause (1), paragraph(c). -

Clause 28 - Amendment proposed — Delete sub—:._

clause (1), paragraph (e)

Clause 28 - Amendment proposed - Delete sub-
clause (2) and substltute W|th the followmg '

“28 (2) Where an mformatlon ofﬁcer refuses to grant :
access to information for any of the reasons
stated in Subsection (1), the information
officer shaII notlfy the applicant in writing of
the reason 1 upon which the refusal is based.” -

CiVv.

Clause 29 - Amendm',e_‘nt proposed - Delete
“document containing ‘the” in sub-clause AL

paragraph (a), sub-‘_para:g_raph' (i),'_lmes 1 and 2.
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CV.

CVi.

CVii.

cViil.

CiX

Clause 29 - Amendment ‘proposed - Delete
“document containing . the” 'in sub-clause (1),
paragraph (a), sub- pa.ra.graph (ii)..

Clause 29 - Amendment proposed - Delete “or” in

sub-clause (1), paragraph (e), line 4 and substltute-
“and”. : ‘

Clause 29 - Amendment proposed - Delete the
words “contained in a document” or “contained in the
document” wherever they appear in the clause. ’

Clause 29 - Amendment proposed - Delete sub-
clause (3) and substltute the following:

“(3) Where access to: lnformatlon has been __
requested in a partlcular form, access to
information in that form may be refused if :
(a) itis likely to

(i) unreasonably interfere with the‘.-’

- operations of the publlc institution;

(i) be detrimental to the preservation -

of the lnformatlon or o

(b) having regard to the physical nature of the '

information,v it is not appropriate to grant
access in that form.”

Elalise=298= Amend__ment Tproposed — Delete sub-
clause (4) and substitute th‘e following:

“(4) Where access cannot be given in the form
specified by the annhcant but can be given in

some other form

—(a)—aceess- shatkbeglven in- FeatetRCEss e o

form, an_d R
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(b) the applicant shall be provided with a

reason why access cannot be given in the =

specified form.”

Clause 29 - Amendment -p-foposed — Delete sub- -

CX
clauses (5).

cxi. Clause 29 - Amendment’i,.broposed ~ Delete sub-
clause (7).

cxii. Clause 29 - Amendment -proposed - Delete sub'—_*.» |
clause (6) and substitute the following:

“(6) For the purposes of subsection (4), the applicant. |
shall not be required to pay a fee which St
greater than the fee that the applicant would.
have paid had acces,s been given in the form
requested.” ' i

cxiii. Clause 31 - Ame.'ri»dyrr\,éht' proposed — Delete “in the . |

country” in sub-clause (3).

cxiv. Clause 32 - Ameh_dméjn"cl prbposed - Delete Clause -
32. T
cxv. Clause 33 - Amehdrmle"rjf 'prbposed — Delete Clause o

33. ' ' ‘

cxvi. Clause 34 - Améﬁdméht"pfoposed - Delete Clause

34. - '

CXVii. Clause 35 —-':A.hﬁ:ejridhént'proposed - Delete

Clause 35. RO
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cxviii. Clause 36 - Amendment proposed - Delete
Clause 36. '

cxix. Clause 37 - Amendment proposed — Delete Clause
- et

cxX. Clause 38 - Amendment proposed - Delete Clause
38 and substitute the following:

“Right to internal review
38 (1) Except as otherwise prowded in this Act, a

person aggrieved by a dec1SIon of the information
officer of a public institution may submit an

application for internal review of that decision to

the head of the publlc institution.

(2) An application for internal review

a. may be in writing; or

b. may be made orally;

c. shall, except where the applicant is exempt,
be accompanied with the prescribed fee; .

d. shall be addressed. to the head of the public-- <
institution; and . '

e. shall state the request and the decision of the‘
information officer which is the subject of the.
application for_lntennal review”.

cxxi. Clause 39 - Amendment proposed — Delete Clause
39 and substitute the followmg

“Application for mternal reylew

39 (1) An appllcat|on for internal review shall beg-

made thmthmty—days of-the-receipt-of the—
decision of an mformatlon officer. '
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(2) Where an applicant makes a request for
internal review, the information officer shall

put the oral request into writing and provide a e

copy of the written request to the applicant.

(3) Where a request for internal review referred. e

to in subsection (1)' is lodged after the expiry

of thirty days_,.the information officer may,-.;‘__-g_,- :
upon good cause - shown, allow the Iate;"'f_: o

lodging of the request.

(4) On the receipt of a request for internal
review, the lnformatlon officer shall, as soon
as practlcable but in ‘any event within ﬂvef s
days after receipt of the request, e
(@) submit to the head of the publlc, :
institution . - :
(i) the request for internal review;

(ii) the reasons of the information S

ofﬁcer for the decision; and
(iii) the appllcatlon that is the
subject of the review; and :

(b) notify the applicant and other =

lnterested persons in writing of the

submnssnon of the records to the head £

of the. publlc mstltutlon”

Cxxi. Clause 40 - 'Am_en’dment proposed - Delete
Clause 40 and substitute the*‘fqllowing:

“Notice to third partles =

40 (1) The head of a publlc lnstltutlon or arelevant -
private body_shangn_tecel.pLoﬁa_mtl.c&of a—

hearing ~or an "'i'nvestigation from the
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Commission, inform the Commission of all
third parties to whom the infoermation relates.

(2) Subject to subsection (3), the Commission
shall issue the directions that are necessary to

ensure, to the extent reasonably possible,

that third partiés in. matters before it are
notified of hearings or investigations.

(3) The Commission may dispense with the '
notification to third parties where it considers |
it necessary”. ' |

Cxxiii. Clause 41 — Amendment -proposed — Delete
Clause 41 and substitute the following: '

“*Decision on internalereview

41 (1) The head of the pubhc lnstltutlon to whom a
request for lnternal review is made, shall as
soon as reasonably practicable, but in any-
event W|th|n flfteen worklng days of receipt of :
the request

(a) make a decision; and .
(b) notify the applicant of that decision in
writing. . el

(2)Where the head of the ‘public institution'
determines that access should be granted the
notice referred to in sub-clause (1) shall state

(a) the reproductlon fee translation fee or

franqrrm’rmn fee. navahlp

(b) the form in Wthh aceess will be given; and
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(3)

(4)

(5)

(6)

(c) that the appllcant may apply to the- ‘
Commlssmn established under section....
for a review |n respect of

(i) the fee payable; or
(i) the form of access and the process .
for lodging that appeal. it

Subject to subsection (4), where an applicant
has been notified that access to the information
has been granted, that applicant shall, upon -

payment of the prescrlbed fee or where no fee
is payable, be g|ven access to the information.

Where the head of the publlc institution decides
to release information that contains third party -
information, the appllcant may not be granted

access to that lnformatlon until the time that"_*-‘
the right of the third party to appeal against the -

release of the information has expired or any: |
appeal lodged. by the th|rd party has been finally o
determined. o

Where the head of the public institution decndes

to refuse access to the information, the head of v

the public lnstltutlon shall notify the applicant in .
writing. :

The notice to the appl'i:cant shall 7

(a) state the reason for the refusal based on
the

(i) contents of the request and

(ii) the information considered by the“_'f

head of the public institution;

—(b) cont-am—a—reference—to_the specific

provision of th|s Act rehed on; and
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(c) inform the applicant of the right to apply to

the Commission for a. review of the -

decision in accordance with section ....and
the process of lodging that appeal”.

CXXiV. Clause 42 — Amendment proposed -
~ “Delegation of power '

42. The head of the public institution shall exermsei‘. " -

the power conferred under section...... 15

CXXV. Clause 43 - Amend\rh'ent proposed - Delet'e; '
Clause 43 and substitute the following:

“"Deemed refusal
43. Where the head of th'e.A 'publ'ic institution fails to-

give a decision on a request for internal review within
fifteen days, the head of that public institution is.

deemed to have afﬂrmed the orlglnal decision of the:

information ofﬁcer

CXXVI. Clause 42 - Amendment proposed - Deletej"'_'.‘,_
“Supreme Court” and substltute “High Court” in -
Clause 42. '

CXXVii. Clause 43 - Amendment proposed - Delete .
“Supreme Court” and substltute “High Court” in.
Clause 43.

oxxviii.  Clause 44 - Amand-ment proposed - Delete.
“Supreme Court” and substitute “High Court” in .
Clause 44 '

exxix Clause 42~ Amendment_proposed — Delete.

“working” before “daYé”-in s'ub—clause (2), line 2.
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CXXX. Clause 42 - Amendment proposed - Delete “of”;-," '

before “receipt” and substitute “after” in sub-clause -
(2), line 2. '

CXXXi. Insertion of Clauses on the Right to""
Information Commlssmn ;

The following clauses on the Right to Information .

Commission are to be inserted after Clause 45 and: . -

renumbered accordingly.
"Establishment of the Right to ,__Info_rmatio_n Commission
Establishment of the Commission

1 (1) There is established by this 'Act a body to be known
as the Right to Information Commission.

(2) For the performance of its functions, the
| Commission may ach|re ‘and hold movable and' "

immovable property, dlspose of property and enter

into a contract or any other-transaction.

(3) Where there is hindrance to the acquisition of
property, the property may be acquired for the

Commission under the State Lands Act, 1962 (Act -
125) and the cost shall be___er_ne by the Commission.. . =

. Object of the Commission

_2 The object of the Commission isto
(a) promote, G
(b)—monitor,

(c) protect,'and' )
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(d) enforce
the right of access to. lnformatlon that is granted to a person

under paragraph (f) of clause (1) of article 21 of the
Constitution. |

Powers of the Commission

3 (1) The Commission may 'determin‘e the nature, process and
undertakings necessary for the effective performance of
its functions under this Act.

(2) The Commission may , |

(a) resolve complalnts through negotiation,
conciliation or mediation; |

(b) determine the need for, form of and type of
investigation requ1red for the determination of
any matter; :

(c) make any determination as the Commission
considers just and _equitable including issuing
recommendations or penaltles in matters before
the Commission;

(d) dismiss an appllcatlon for access to information
if it considers the appllcatlon to be manifestly
vexatious; ' A ;

(e) dismiss a complamt relatlng to an application
for access to mformatlon by an applicant where :
the applicant has falled to comply with a
provision of this Act;

(f) grant condonation where appropriate on the
facts of the matter ' ' ‘

(g) issue written orders "requesting for the
production of mfnrmatmn

(h) examine, reproduce take extracts from or hold.

information for—&nhmttediperreéS—mdudmg———
information found in any premises entered
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()

(3)

pursuant to an ‘i'nSpection conducted by the
Commission in the performance of the =
monitoring.function of'the Commission; -
require the productlon of information to wh|ch
access has been refused on the basis of an
exemption for the purpose of deciding whether
it is an exemptlon document;

limit access to mformatlon by parties in terms of
this Act; and

(k) take any action that is necessary to enable the, '

Q)

Commission resolve a complaint before it.
undertake any action that it considers necessary
for the effectlve performance of its’ functions;

Functions of the Commiséion

4 (1) To achieve its objects, the Conﬁm:ission shall

(@) determine and issue general directions for the

(b)

(c)

(d)

. (e)

()

hearing of a matter |nclud|ng notification of
parties; : :
issue specific dlrectlons where sensitive matters = .
relating to the State are’ concerned :

issue specific dlrectlons in matters concernmg"

confidential lnformatlo.n m_lnors or circumstances -

which the Commission considers appropriate for

that action; 4 .
decide on matters relatlng to the need for, form -
of, issuing and _service of notices and .
communications;:_' i _ .

decide on issues o'f'? _representation. where
necessary; B oo |
conduct matters with " as I|ttle technicality or

-~

N’

formality and as expedltlously as possible;

inappropriate to so;
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(h) publish its findings, recommendations, orders,
decisions and directives quarterly; and

(i) consider the needs of persons who wish to make
protected disclosures, - minors and vulnerable
groups. i

(2) The Commission shall prepare a plain language guide

to this Act in all official languages to assist users in -

requesting information..
Composition of the Commission

5 (1) The Commission shall con5|st of three members one of
whom is the chairperson.

(2) The members of the Commission shall be appointed by -

the President in accordance with article 70 of the -

Constitution.

(3) The President shall, in making appointments under this
section, have regard to the knowledge, expertise and
experience of the persons and in particular their
knowledge in matters relevant to the functions of the
Commission. :

Tenure of office

6 (1) A member of the Comm|SS|on shaII hold office for five
years and is eligible for re- appomtment

(2) A member of the Comm|SSIon may at any time by notlce
in writing to the PreSIdent resmn ofﬁce

3)-TFhe-€l .afrpereree#theCemmrssnen—shalLne tify-the

President of vacancies which occur in the membership of
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the Commission within two months of the occurrence of
the vacancy.

(4) The President may by a Iett'ef"a'ddressed_ to a member of . -

the Commission terminate 'the appointment of that
member where that member |
(a) is mentally or physically incapable of performing the
functions and duties of the office;
(b) is declared insolvent; = 5
(c) has engaged in gross misconduct ~or has been
involved in actions that bring the Commission into
disrepute; '
(d) is convicted of a serious offence or
(e) is grossly incompetent.

(5) The President shall not termlnate the appomtment of a
member of the CommISSIon unless the President has

caused an investigation to be made which establishes an. ,A

allegation against that member
Limitation on outside worl_( i
7 An information commission‘eerhaII"he't while in office,
occupy any office of profit or engage in any partisan political
activity. :

Independence

8 (1) Subject to this Act, the Commnssnon shall be mdependent | e
and autonomous in the performance of |ts functions,

(2) The Commission shall t-hrouqh. the Minister for Finance

submit the budget of the Commission to Parliament for -
— approval-annually. ' '
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(3) The Commission shall throug'h a process of consultation

develop its rules, procedures and code of conduct to . -

regulate its affairs.
Appointment of other staff |

9  The President may, in accordance with article 195 of .the.' -

Constitution, appoint officers and other employees that

are necessary for the effective implementation of the
functions of the Commission.

Engagement of expert

10 The Commission may 'engage the services of an expert for

the purpose of exercising a power, duty or functlon under . 0

this Act.
Immunity of the Commission ?—nd .Staff _

11 (1) Criminal or civil proct'eed'i‘ng‘s shall not be initiated
against the Commission or against any person acting

on behalf or under the direction of the Commission;

for anything done, reported or said in good faith in
the course of the exercise of a duty or the

performance of a functlon of the Commission under‘ o

this Act.

(2) A member of staff who discloses wrongdoing within .
the Commission shall not be subject to any sanction
or disadvantage in the course of employment of that_.f !
member of staff by reason of the disclosure. 4

Promotion of access to inform’ati'o_r'\;

12 (1) The Commission shall promjoté»_'é_war‘eness, educate and . - |
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propagate the right of access tdj information.

(2) In promotlng awareness of the right of access to
information, the Commission shall :

(a)

(b)

(d)

(e)

(f)

(9)

assess all lmplementatlon plans required to be
submitted by public bodies and relevant private
bodies to the Commission to ensure public
institutions or rel.e‘v,an“t private bodies have clear
obligations and processes which support

awareness raising and education interventions =

at community level including disadvantaged;[."
groups; oy ;
consult and “collaborate  with civil society.
organisations and interest groups;

provide recommendatlons and guidelines to a.
public institution or a relevant private body for

internal tra|n|ng of personnel, and provide

training on request, |f resources are available;
monitor mternal trammg of staff within public
bodies and relevant private bodies and issue °
notices  for mandatory training  where
necessary; ; ‘ :
assist both appllcants and a public lnstltutlon or
a relevant private "body on matters of
interpretation of the Act; |
develop the material that it considers necessary
to advance promotlon of access to information;
and :
make public and widely disseminate its annual
report. i |

(3) In this section, relevant prlvate body” means a Drlvate"

body that the Minister may by leglslatlve instrument add

to the ustﬁLpayatebodlesperfptmlng a-public function-

Page330f50



Research and law reform

13 (1) The Commission shall take measures that are
necessary to ensure that all proposed or emerging
legislation of any status, regulations and practices
are aligned to this Act.

(2) To discharge its obligations under subsection (1), the -
Commission shall submit recommendations for

reform on proposed or emerging legislation to the

relevant authorities.

(3) The Commission may'undertake or commission any -
research it considers necessary or appropriate for the
attainment of the obJectlves of this Act.

(4) The Commission shall in its annual report to
Parliament include a report covering reports of
recommendations for reform and any research
undertaken by the Commlssmn

Monitoring powers of the Com.misSion

14 (1) A public institution or a relevant private body shall
provide the reports that are requ1red under this Act to
the Commission. ;

(2) The Commission shaII .
(a) monitor compliance by a publlc institution or a
relevant private body with thIS Act;
(b) give reasonable notlflcatlon to a public institution or
a relevant prlvate body before taking an action under
subsection (4);

(c) issue directives to the pubhc institution or a relevant 5 |

pI rivate_-bod\-

LA A\ =] uvuy

(d) monitor lmplementatlon of its dlrectlves and
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(e) following public consultati‘qfn,_ develop and publicise '

(3)

@

(5)

guidelines  which detail the reporting requirements -
that apply to a public institution or a relevant prlvate
body,. ~

The reporting requirements referred to in subsection
(2)(e) include the manner, means and time frames |
that apply to a publlc institution or a relevant private

body.

The Commission may, in the performance of its
monitoring function,

(a)
(b)
(<)

(d)
(e)

(f)
(9)

conduct an mspectlon

undertake an investigation that the Commission
considers approprlate in furtherance of the
audit;

engage with staff of a public institution or a
relevant prlvate body,-
request copies of mformatlon -
request a pubhc institution or a relevant private -
body to provide -to the Commission further
information to facnhtate and - enhance its
monitoring activities;

issue an order compelllng the provision of_ &

further lnformatlon and _
access any lnformatlon that the CommISSIon, |
considers necessary to undertake the
monitoring. '

Where a public lnstltutlon or a relevant private body

fails

Commission _in_subsection (2) (b), the Commission .

to comply W|th the notice issued by the

.....

|mpose an admlnlstratlve penalty that the
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Applications to the Commission

15 (1)

(2)

(3)

A person, who is adversely affected by a decision of
a public institution or a relevant private body, may
apply to the Commission for:a review of the decision.

An application to the Commission may be made
orally or in writing.

Where an application is made orally, the
Commission, shall reduc"e the oral application to
writing and provide -a copy of the written record to
the applicant. YT

Exhaustion of internal review process

16 Subject to sections 17’(1‘) and 17 (2), an application to
the Commission for the review of the decision of a public
institution or a relevant private body may only be
submitted to the Commlssmn after the applicant has
exhausted all rights of |nternal review offered by the-
public institution or relevant prlvate body ' '

Direct access

17 (1) Despite section 16, a pers_on may make an application to
the Commission without exhausting the internal review
procedure under this Act where

(a)

the lnformatlon requested is the personal
information of the appllcant and the initial request

to a public institution or a relevant private body has -
been refused: '

(b)

the |nformatlon requested was previously in the-
public-domain;—or
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(c) the head of the public institution or the relevant
private body is the information officer of that body.

(2) An applicant who requests access to information which is
reasonably believed to be necessary to safeguard the life
or liberty of a person - may apply directly to the
Commission for a review of the decision if that person "

(a) is refused access to the information; or

(b) receives no notice of the decision of the publie f
institution or the relevant private body within
forty-eight hours of ’the'- request.

(3) Where the Comm|55|on recelves an application under_ :
subsection (2), the Commxssnon may on an assessment of .
the facts - i

(a) determine the matter’summarily, or . &

(b) remit the appllcatlon to the information officer
to undertake further investigation before’ . =
making a determlnatlon |

(4) A staff member or a publlc |nst|tut|on or a relevant private: o
body, who wishes to report wrongdomg under this Act,
may contact the Commission without exhausting any
applicable internal procedures. |

Right to make represent_atidhs

18 (1) In a matter before the Commlssmn reasonable
opportunity shall be glven tol::
(a) the applicant and the requester
(b) the head of the pubhc institution or reIevant
private body concerned; and .

(c) a third party, if the mformatlon requested :
contai ns_ttutd_pa rt;u nfotmatxon_and the_thu:d_____

party can be reasonably located.
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(2) The Commission shall uphold the right of the public to
be present during a hearing except when, in the view. of.
the Commission, the c'ircum'StanCes dictate that the
hearing should be held in camera. '

(3) With respect to any matter before it, the Commission

may

(a)
(b)
()
(d)

(e)

summon witnesses, heads of organs of State, or
any person where necessary; .
allow an interested party on application to join
proceedings; :

provide assistance to ~an applicant where
appropriate; _
allow a relevant person to participate in
hearings through any medium that person.
choses; F '

administer oath and receive any evidence that it

considers necessary under oath or on affidavit.

(4) Where a witn'ess’ "féAi‘I's'to‘ "épbevar the Commission_'
may apply to the Court for an order to compel the
attendance of that W|tness

Notices and communications

19 (1) The Commission sl.'ia-llusjer_vé-w_hotice on all relevant
parties of

(a)

(b)

its findings on
(i) an |nvest|gat|on or
(ii) monitoring, ;

its summary finding,

W—(c_)_an_a.p.p!icétion_, _
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(d) a decision on a ~h‘earing, or

(e) a referral to an appropnate court including a ] at

(2) - Where in the view of the Commission, service of the

right of appeal.

notice of the finding will cause prejudice as a result
of the sensitive nature of the exempt information,
the Commission shall amend the finding in the
appropriate manner. ‘

(3) The Comm|SS|on ‘may decnde to dispense with
notification where giving notice may

(a)
(b)
(c)
(d)

(e)

prejudice the conduct of an investigation of a- -

breach or pOSSlble breach of the law;

prejudice the enforcement or administration of e

the law;
endanger the Ilfe or physncal safety of a person;
cause substantial preJudlce to the commercial.

interests of a prlvate |nd|v1dual or a private -

business; or

impair relations between states.

Duty to assist the Commﬁiss_io.n T

20 Public institutions, relevant pri\)ate -bo'dies and interested

parties shall assist the Commlssmn in the course of an

application or lnvestlgatlon

~ Orders, decisions and directives

21 (1) The Commission shall ‘ie:'sue".bindinq orders or _make

recommendations on a matter before the Commission.

(2) A decision of the Comfn_ission-vmay include

Page390f50 .



(a)
(b)
(a)

(b)
()

(d)

(f)

(9)

an affirmation of the decision of the information -
holder; ~

a variation of the type of access orlglnally'y

granted or requested
setting aside the decision of the public
institution or relevant private body; :
making a ruling;

requiring: the . public institution or relevant
private body to ta_'k'e the steps that are
necessary to ensure that the public institution -
or relevant private body has complied with the
obligations under this Act;

imposition of a fine agalnst the public institution
or relevant prlvate body where the public
institution or reIevant private body fails to .
comply with an obllgatlon under this Act;

a direction for the executlon of warrants for
search and seizure; :

mandating negotiati'pn ~ conciliation and _ -

arbitration for the purpose of the resolution of a
complaint; or

imposition of an order for contempt, cost or any

other summary order it considers just and
equitable.

(3) The Comm|SS|on may lssue directives that the
Commission conS|ders necessary for the enforcement
of its decisions.

Content of and a_ccess”to: findj;n_gs, recommendation, -
orders, decisions and directives

22 The Commission shall
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(a) produce a st'atement'of facts, findings and
reasoning for deasnons on matters before it;
and

(b) make a copy of the 'statement findings and_-v"' '
reasoning available to. partles to the matter free- :

of charge.

- Accounts and audit

18.

(1) The Comm|SS|on shaII keep books of account and

(2)

(3)

(4)

proper records in relatlon to them in the form
approved by the Auditor-General.

The Commissionehall s"tubhﬁ'it the accotmts of the
Commission to the Audltor General for audit within
three months after the end of the financial year.

The Auditor-General shall, not later than three _
months, after the receipt of the accounts, audit the
accounts and forward a copy of the audit report to
the Minister. ‘

The financial year of t_he‘!,Co'mmission shall be the-
same as the financial year of the Government.

Annual report and other reports

1O

(1) The Commission shaII wnthln one month after the

receipt of the audit report submlt an annual report to. |
the Minister responsrble for Justice covering the -

activities and the operatlons of the Commission for-
the year to which the report relates.

N

Nt

The annual report shall irr_r‘_ludp thp_;:epgtt_of_thé :

Auditor-General.
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(3) The Minister responsible for Justice shall, within one '
month after the receipt of the annual report, submit
the report to Parliament with a statement that the
Minister responsible for Justice considers necessary.

(5) The Commission shall also submit to the Minister
responsible for Justice any other report which the
Minister responsible. for Justice may require in :
writing.”

CXXXii. Clause 46 - Améndrﬁent proposed - Delete
Clause 46 and substiﬁute the.. following:

“Burden of proof
46. (1) Subject to s‘ub‘seetion (3), the public
institution or relevant private body shall

bear the burden of proof.

(2) Where thei'public..i'n‘stitution' or relevant
private bo_dy refuses to grant access to

information, - that public institution or -

relevant prlvate body shall be required to
prove that - o
(a) the information requested is exempt *
from disclosure under this Act; and

(b) more harm ‘would be caused by the
release of the information  to the.
appllcant over ‘and above the public
interest in the release of the information.

(3) The 'aolbiica'.'ht' B;e_'.arsi.the burden of proof
where - '

eilEnh 2 request—te»arrelevant prrvatehbedwc el
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refused: on the .basis that the
_|nformat|on requested does not assist
in. the exercise or protection of a
right; or |
(b) ‘the applicant asserts that
(i) the re'production fee is not .
payable on the basis that the

information requested is in the

public interest; or-
(i) the applicant is indigent.

cxxxiii.  Clause 48 - Amendment proposed Delete sub-_ =,
clause (1) and substltute the followmg

“48. (1) An information officer or other person is

not liable to any action, claim, suit or demand

whether criminal or civil for an omission or action

taken by that lnformatlon officer or other person who = -

acting in good- falth and in the course of duty
provides access to lnformatlon to an appllcant or in
compliance with the provnsmns of this Act.” g

cxxxiv.  Clause 50 — Amendment proposed Delete sub—_
clause (1) and substltute the following:

“(1) An applicant seekmg access to information -
under this Act shall pay the fee or charge approved
by Parliament in accordance with the Fees and
Charges (Mlscellaneous Prowsnons) ‘Act, 2009 (Act'
. 793)". :

cxxxv.  Clause 50 - Arnendment proposed — Delete sub-

clause (2) and substitute the following:

| “(2) Despite sobse_cti'on'}'(ij,"'a fee or charge shall not
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be payable for

(a)

(b)
(c)
(d)
(e)
()

(9)

(h)

the reproduction of personal information of . -

the applicant or where the request is made
on behalf of another person, the personal

information of the person on whose behalf |

the request is made;

the reproduction of information which is in

the public interest; A
information that should have been
provided within the stipulated time under
this Act; :

information to an applicant who is
indigent; s

lnformatlon to a person ‘with disability;
time spent by an information officer or
information reV|ew1ng officer in reviewing
the information requested; .
time spent by an information officer or
informa"tion' reviewing officer in examining
whether “the information. requested is
exempt information; or '
preparing the information for which access
is to be provided”..

cxxxvi.  Clause 50 - Amendment propose'd — Delete sub-
clause (3) and substitute the following: '

“(3) Where a request is made for information to be G
provided in a Ianguage other than the language in

which the lnformatlon is held the information officer: -

may request the apphcant to pay the reasonable

costs for

translating the information inta the

language requ’esteq’( by»’the“epplicant”.
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cxxxvii. Clause 50 - Amendment proposed - insert a
new sub-clause (4) as follows:

“(4) Where a requvest is mede for a written transcript
of the information held by a public institution, the |

information officer may request the applicant to pay .

the reasonable costs. of the transcription.”

cxxxviii. Clause 51 - Amendment proposed - Delete_'-v_
Clause 51. :

cxxxix. Clause 52 - Amendment proposed - Delete
“and charges” from the headlng ‘

~cxl. Clause 52 - Amendment proposed - Delete “and |
charges” in line 1. :

cxli. Clause 52 - Amendment proposed - Delete “agency”

and substitute “publlc institution” in the clause.

cxlii. Clause 53 - Amendm'entf_fproposed - Delete sub-
clause 53 (1) and'substitute the following:

“(1) The Comm|SS|on has overS|ght responSIblllty for'
this Act and may for that purpose issue written

guidelines to publlc |nst|tut|ons and relevant private |

bodies.”

cxliii. Clause 53 - Amendment proposed - Delete
“Commission” and substltute “M|n|ster" in sub-clause

&)

cxliv. -~ Clause 54 - Amendment proposed — Deleteg_'”
Clause 54 and- substLtutethefoIIOWInn _
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“54. The Attorney-General shvall', under this Act, be a party Gt
to proceedings before the High Court for the review of a .. .
decision of the Right to Infor'mation Commission.”

cxlv. Clause 55 - Amendment proposed — Delete “Right to
Information Commission” and substitute “Minister

responsible for Justice” in sub-clause (1).

cxlvi. Clause 55 - Amendment proposed - Delete “the .

Court of Appeal and the Supreme Court.” in sub-. o
clause (2). : :
cxlvii. Clause 56 - Amendment proposed — Delete sub-

clause (1) and substitute the fo-IIowing:

“56. (1) The Minister responS|bIe for Justice shall by the .
30t of June of each year lay before Parliament an annual
report on the activities of the agencies and the Right to
Information Commission in respect of the preceding year
based on the annual reports of the public institutions:
referred to in section 55.

(2) The report of the Minister may contain comments _1
that the Minister conS|ders necessary including an :
assessment of the extent to which the ‘public institutions.
and the Commission are complylng with this Act.” '

cxlviii. Clause 57 — Amendment proposed Delete sub- o
clause (2) and substltute the following:

“(2) On the expiry of the perlod specmed in sub-section
(1), a person may seek access to the information and the.

public institution which has custody of the information

shall -give—aeeess—i R—aeccorda nee —with—the—p roceduH
established under this Act except that where disclosure of
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the information will endanger_thje life or physical safety of '
 an individual, the information shall not be disclosed.” '

cxlix.

cl.

Clause 59 - Amendment proposed - Add a new:
sub-clause (3) as foIIoWs.

“59. (3) For the purposes of thlS section, anf_’,"'
independent contractor © means - person who. . .
performs an obllgatlon or duty that is not connected

to something or somebody who has an interest in the .
obligation or duty belng performed by the
contractor.”

Clause 60 - Amvendmenti'pf’roposed — ‘Delete Clause
60 and substitute the following: ‘

"60. A person who willfully discloses information which is*
exempt from disclosure under thlS Act commits an offence
and is liable on summary conVIctlon to a fine of not more
than five hundred penalty umts or to a term of
imprisonment of not more than three years or to both the
fine and the term of |mpr|sonment "

cli.

Clause 61 - Amendment proposed - Delete sub- '
clause (2), lines 10 to 13 and substitute the
following: Era

“commits an offence and is liable - on summary“ '
conviction to a fme of not more than five hundred
penalty units or to a term of imprisonment of not -
more than three years or to both the fine and the
imprisonment.” : i

clii.
A2 R RN

Clause 62 in ':‘—}-'—propo's:ed———Derletei_
“working” before “days” in line 4. '
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cliii. Clause 63 - Amendment proposed - Insert a new
Clause 64 as follows:

“Application to chieftain'cy

64 (1) A subject of a Stool or sk_in has a right of access to
 information in relation to income or other
resources received
(a) from the management, alienation or use of
stool or skin lands, and

(b) for donatlons made to the stool or skin for

the development of the community which - -

the stool or skin represents. .

(2) The National. Hodse of Chiefs shall in. -

consultation  with _t‘he» - Commission make o
regulations.to ext‘»en‘dﬂ'the.application of this Act'_. Fak

to chieftaincy.

(3) The legislative instrument made under
subsection (2) shall specify the established
procedures which each stool or skin shall comply -
with to grant access to mformatlon to members
of the communlty -

cliv. Clause 64 - Amendment proposed - Add the
following to the Regulatlons Clause: ;

“14 (4) (e) The.Com‘mi'ssion may develop regulations

related to the entry, search and seizure procedures =5

that are nprquaryifnr the execution of its mandate”

-—erv.—.ela-use—"—64———Amen_'dﬂment——.pre-pesed———Delete'
paragraph (c).
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clvi. Interpretation Clause - Amendment proposed - The
following definitions are proposed: :

“Commission” means the = Right to. Information

Commission established under section ......of this Act;

‘contact details” means the information by which an
applicant and an information officer may be contacted for
the purposes of obtaining or providing access to -
information under this Act; |

"contractor” means a person who has agreed to provide
goods or services to another person under a set of agreed -
terms with that other person;

“public institution” includes g prlvate body or organisation
which provides a public functlon

“relevant private body” means a private body that the
Minister may by legislative instrument add to the list of
private bodies performing a public function; . -
“right to information” means the right a55|gned to access:

information;

"access to information” means the right to obtain
information from an agency.

clvii. Interpretation Clause - Amendment proposed —.

Substitute the foIIowmg deflnltlons with the ones in . :
the Clause: :

“information” includes recorded matter or material

(a) regardless of form or medlum

(b)—in— the —possession - or—under_the control—or

custody of a.public institution, and
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(c) whether or not it was created or made by a
public institution and, in the case of a private
body, relates to the performance of a public
function. '

“right of access” meahs the right to access information.

clviii. Clause 66 - Amend-méht proposed — Delete the

headnote and substitute “Application to and

modification of existing enactments”.
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