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CORPORA}‘_E INSOLVENCY BILL, 2019

The purpose of this Bill is to provide a legal framework for Corpo-,
rate imsolvency in order to address some areas that are in need of reform.
The Bill seeks to provide for a statutory restructuring procedure to assist
companies to remain as going concerns, re-enact the Bodijes Corporate
(Official Liquidations) Act, 1963 (Act 180) to incorporate an enhanced
dimension of the liquidation of companies and postulate the regulation
of insolvency practitioners to ensure that there is appropriate oversight
of private insolvency practitioners for the proper administration of
insolvency proceedings, accountability and efficiency. In this regard, the
Bill relocates provisions on the liquidation proceedings of companies
under Act 180 in the Bill. The Bill when passed into an Act, will co-exist
with the reformed Companies Act and complement the regime of winding
up of companies under the Companies Act, 1963 (Act 179).

In the 1960’s, the corporate laws of Ghana notably the Companies
Act, 1963 (Act 179) and the Bodies Corporate (Official Liquidations)
Act, 1963 (Act 180) were considered to be some of the progressive pieces
of legislation passed within the English Commonwealth. Despite this,
developments in Ghana and elsewhere have elucidated some shortcomings
of the law due to the changing environment of doing business and the
significant change in insolvency practice. No purposeful effort has been
made to reform the corporate insolvency regime by legislation to conform
to international best practices.

This Bill is an important piece of legislation because it seeks to promote
private enterprise in Ghartia. The Bill forms part of the processes of legal
reform initiated by the Ministry,of Justice and is aimed at improving the
quality of the legal regime for corporate bodies and.their administration
when they become insolvent. The absence of legislation to deal with
corporate insolvency reveals a huge loophole in our commercial laws. It
is a bane to economic growth and development and a handicap to many
businesses. Companies with good prospects must be given the opportunity
to start afresh when they are on the brink of no longer being going

COncCeris.

The passage of the Insolvency Act, 2006 (Act 708) established a com-
prehensive legal framework for personal insolvency matters. Even though
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there appears to be some piecemeal efforts to address issues related to the
administration of insolvent companies, there is no comprehensive piece
of legislation that addresses these issues holistically. For example, the
Insurance Act, 2006 (Act 724) and the Banks and Specialised Deposit-
Taking Institutions Act, 2016 (Act 930) contain some provisions on the
administration of corporate entities in distress and their administration.
The current regime is emphatic on liquidations and receiverships but
lacks the provision for corporate restructuring to provide a range of
solutions for distressed but viable companies.

The Bodies Corporate (Official Liquidations) Act, 1963 (Act 180)
provides for the official liquidation of companies and attendant liquidation
proceedings. The Bill therefore repeals the winding up and liquidation
proceedings in Act 180 and seeks to relocate them in this Bill and so
provides for their re-enactment.

A workshop on corporate insolvency held under the auspices of the
Private Enterprises Foundation in September 2009 opened the door for
consultations with stakeholders to discuss a draft report prepared by the
Ghana Association of Restructuring and Insolvency Advisors (GARIA).
The workshop solicited the views of the general public on the proposals
contained in the report. Consequently, the recommendations made in
response to the concerns and the. recommendations contained in the re-

ort have to a large extent provided some basis for the preparation of
Jegislation tO g-ive support to the legislative framework for the corporate
jnsolvency Iegume.

The primary object of the Bill is to raise the present standard of
business ethics. It seeks to promote private enterprise in Ghana-
Emanating from this object, the Bill seeks to provide a framework for
restructuring viable businesses and closing and transferring assets of fail?d |
pusinesses. In effect it facilitates the access to timely, efficient and imPr?ﬂ’tlal
insolvency proceedings. Furthermore there is a reduction of the burden of
insolvency throqgh higher and equitable distribution of assets of 2
company to creditors.

Clauses 1 to 78 introduce the legal framework for the corporate
restructuring process. Corporate restructuring is the process by which a
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distressed company restructures its business or assets to bring it back to
profitability. The rationale for corporate restructuring is the promotion
of business and the preservation of jobs. The process is similar to the
judicial management procedure under sections 99 to 113 of the Insur-
ance Act, 2006 (Act 724). The Iformal corporate restructuring mecha-
nisms are not intended to assist unviable companies or shield debtors
from their obligations to creditors but rather to facilitate negotiations
between the company and its creditors or ensure the orderly realisation
of the assets of the company when restructuring is not feasible. The formal
restructuring procedures seek to balance the right of creditors to enforce
their security and the public interest in ensuring the survival of viable
businesses for the benefit of employees creditors and the economy in
general.

The thrust of clauses I to 78 of tne Bill is reflected in clause 1 of the
Bill. The provisions in clauses I to 78 demonstrate the novel approach to
the management of insolvent corporate bodies within a legal framework.
Clause 1 states the purpose of sections 2 to 78 to be to provide for the
administration of the business, property and affairs of a company in a
manner that provides an opportunity for the company or as much as
possible of its business, to continue in existence as a going concern; pro-
vides for the temporary management of the affairs, business and proper-
ties of the distressed company; places a temporary freeze on the rights of
creditors and other claimants against the company; and allows the de-
velopment and implementation of a restructuring plan which results in
a better return for the creditors ancl shareholders of the company tnan
would result from the 1mmed1ate winding-up of the company. Excluded
from the application of this clause are companies carrying on the busi-
ness of banking, insurance or any other business which is subject to spe-
cial regulation. A company may be placed in administration Or restruc-
turing if the company is unable to pay the debts or current obligations of
the company as they fall due even if the total assets of the company
exceed the total liabilities of the company or the company has a negative
net worth. :

Clause 2 states the duration of the administration of a company.
It commences when a company appoints an administrator. The clause
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enumerates the various circumstances when the administration of a com-
pany ends or may end. A companyis to, from the commencement of
administration, cease to carry on the business of the company except
where the company is required to do so for the beneficial administration
of the company.

Clause 3 makes provision for the appointment of an administrator
The clause indicates persons who may be appointed the administrato”
the circumstances in which an administrator may be appointed and the
circumstances where an administrator cannot be appointed.

Clause 4 provides for the appointment of two or more administfd-
tors. In these circumstances, the functions of an administrator may be
exercised by any one of them. Clause 5 empowers the Court to review or
fix the remuneration of an administrator at a reasonable level. Clausé 6

, SpecjﬁGS-.me.circumstances under which the office of the administratot
pecomes vacant. Clause 7 deals with the resignation and removal of an

administrator.

Clause 8 empowers the appointer of an administrator t0 appoint a
erson to fill the vacancy that occurs where the office of the administra-

tor pecomes vacant.

Clause 9 provides the creditors of a company with the opportunity
move and replace a replacement administrator. The clause sets a

ré s & : :
. frame within which a meeting for this purpose may be held.

time
Clauses 10 t0 29 deal with the effect of the appointment of 211
inistrator. Clause 10 describes the role of the administrator. Of si8~
ificant Note is the duty to carry on the business and manage the property
and affairs of th? company with the objective of salvaging the busin€s
¢he company n the interests of creditors, employees and shareholdéers:

a

of : = : . )
part from this, the administrator is required to file an account with the

strar and copies of the account with the directors for specific perio®sS
indicating recelpts and payments made in relation to the company.

Clauset 11_Sp6113 out the powers of the administrator. Included Ity
ihese POWEIS 1S the power to appoint an agent to act on behalf of the
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administrator. Clause 12 precludes a director of a company that is in ~
administration from exercising a power or performing a function as an
officer of the company without the prior written approval of the admin-
istrator or as expressly permitted in the Bill.

Clause 13 deals with the effect of the appointment of an administra-
tor on employees. The administrator is bound by existing contracts of
employment entered into by the company before the appointment of the
administrator unless the administrator gives notice of the termination
of the contract within twenty-one days after the appointment. The Court
may extend the twenty-one day period on application by the administrator.

Clause 14 requires each transaction or dealing by a company in
administration to be entered into by the administrator, with the consent
of the administrator or under an order of the Court. A transaction or
dealing which is contrary to subclause (1) may be validated by the Court
under subclause (2). The transactions excluded from the application of
this principle are spelt out in subclause (3). ‘

Clause 15 generally preserves the status of shares in a company in
administration and in effect proscribes their transfer unless the adminis-
trator is of the view that the transfer is in the best interests of the share-
holders of the company. In the same vein the rights and liabilities of a
shareholder in a company in administration are preserved.

Clause 16 places a preliminary duty on the administrator when
appointed to investigate the business, property, affairsid financial
circumstances of the company to form an opinion on whether it will be
in the interest of the creditors for the company to execute a restructuring
agreement, for the administration to end or for a liquidator to be
appointed. Similarly, clause 17 places a duty on the®irectors to furnish
the administrator with a statement about the business, property, affairs
and financial circumstances of the company within seven days after the
administration of the company commences or within a period agreeable
to the administrator. A director who fails to submit a statement as speci-
fied is liable to pay to the Registrar, an administrative penalty of two
hundred and fifty penalty units.



Corporate Insolvencjr Bill, 2019

Clause 18 brings the administrator at par with the liquidator in rela-
tion to the power to access documents and information. Clause 19 em-
powers the administrator to lodge a report with the Registrar of Compa-
nies on a specific matter that relates to dishonesty, financial mismanage-
ment and other fraudulent activity, negligence or breach of duty on the
part of an of_ﬁcer or shareholder of the company, promoter of the com-
pany Or liquidator of the company. The Court on the application of an
interested person may compel the administrator to make the necessary

repOft.

Clause 20 requires the administrator to call the first meeting of credi-
tors for the appointment of a committee of creditors, a watershed meet-
ing and other m_ee.tmgS of creditors required by t_hf: committee of credi-
tors Of the admmlsi.:rator: The daus‘e makes provision for. the procedure
o meetings of creditors including joint meetings Qf creditors of relat;d
Companies- _It must be noted that the active participation of creditors 1n

e liquidation 1s-important since this provides the creditors the oppor-
funity t0 approve dec131_ons that substantially affect their inter_est. like pay-
ents Out of assets, dispositions and major contracts. This 1s an im-
ovement {0 the existing law which does not give creditors the leeway to
play an active role in the liquidation.

The reasons for the first meeting of creditors that the administrator
! uired to call are contained in clause 21. By this clause, the adminis-
g 1:[01' is required to call a meeting of creditors to determine whether to
ablish 2 committee of creditors or whether to replace the administrator.
. relevant time frarr}es for holding the meeting and communicating
.~ tices are contamed_m the clause. I‘t must be noted that it is at this
ﬂ“:: oting that the administrator is obliged to present an interests state-
ment to d@SCIOSQ any rel_atior}ship the administrator may have with the
cornpany in administration, its officers, shareholders or creditors. ThE
© erests’ statement underscores the need for the protection of the int€8"

t ; : A
1{10, of proceedlngs and to ensure the independence of the administrator

11

est

Clauses 22 and 23 provide for the functions of the committee of
ditors and the membership of the committee of creditors respectively-
cr- ;24 deals with the watershed meeting which must be convened bY

dus G g 2 . :
Ch dministrator within a convening period. The clause states the€

a
t]:gce dural steps of the meeting.
p
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Clause 25 affords a creditor or administrator, the opportunity to apply
to court for an order if that creditor or administrator is dissatisfied with
the outcome of proceedings as regards a meeting of creditors.

Clause 26 empowers the Court to make an order to categorise pooled
property owners as a separate class. Pooled property owners are bound
by a restructuring agreement as if each voted in favour of the resolution
passed at the watershed meeting to determine the various matters stated
in subclause (2) of the clause.

Clause 27 states the limited period within which a watershed meet-
ing may be adjourned which is forty-two days unless the Court orders
otherwise. Clause 28 spells out the types of decisions that may be taken at
a watershed meeting. -

Where a proposed agreement is not fully approved at a watershed
meeting, c/ause 29 mandates the ladministrator to take the steps set out in
clause 48. -

Clauses 30 to 35 deal with the protection of company property. The
enforcement of a charge over the property of the company is not permitted
except by order of the Court, clause 30. This principle to support the
preservation of company proper:ty is subject to clauses 37, 38, 60 and 80.

Clauses 31 and 32 also present other scenarios for the preservation of
ccmpany property. Clause 32 prohibits the recovery of property that a
company occupies or is in possession of if the administration of that
company is ongoing: Clause 32 precludes the commencement or
continuation of proceedings in a court against the company during the
administration of the company. Similarly, clause 33 disallows an
enforcement process to commence or continue except with the leave of
the Court and on the terms that the Court considers appropriate.

Clause 34 spells out the various duties of a court officer in relation to
the property of a company. A court officer cannot take action to sell
property or transact any payments in relation to the sale of property of
the company under an execution process or take action in relation to the
attachment of a debt due to the company if the company is in adminis-
tration. However, the clause takes cognisance of the person who buys

V1i
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property in good faith to have good title against the company and the
administrator.

Clause 35 prqhibits the enforcement of a guarantee of a liability of
the company against the director of the company, the spouse Or relative
of the director and any related company.

Clauses 36 to 38 shift the focus of the Bill to the rights of secured
creditors. Clause 36 defines words and expressions used in clauses 37 and
38 of the Bill. Under clause 37, a secured creditor affected by the appoint-
ment of an administrator may apply to Court to enforce the security of
the secured creditor. The procedure for liaising between the administra-
tor and the Court and the hearing by the Court and its determination aré

art of the content of clause 37. An exception for immediate enforcement
of a security before the conduct of a hearing or making of an order by
the Court is made for perishable property.

Clause 38 clearly states the position as regards the recoOvery of
propCIfY before administration.

Clauses 39 and 40 make provision for the appointment of a restruc-
ring officer and the vacancy in that office respectively. Clause 41 deals
with the remuneration of the restructuring officer.

Where a restructuring officer wishes to sell existing shares in the
company' clause 42 requires that the restructuring officer obtain the
written conserit of the shareholder or permussion of the Court.

Clauses 43 to 59 deal with the restructuring agreement. Clause 43 deals
with the ?Pplicanon of clauses 44 to 59 of the Bill. Clause 44 places 2
r esponsibﬂlty on the restructuring officer to prepare a document that sets

the terms of the agreement. The clause details the content
e uLimn—,ents of the agreement.

Clause 45 ndicates when a restructuring agreement takes effect. It
rovides for the deadline for the execution of the agreement which 15
subject to a resolution by the directors. |

Clause 46 outlines a procedure for the case where the creditors ata

watershed meeting resolve that the company executes a restructuring agree-
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ment but the proposed agreement is not fully approved at the meeting.
Clause 47 states the acts that a creditor is prohibited from doing if that
creditor is bound by an agreement already executed.

A company’s failure to execute a restructuring agreement invokes
clause 48 which mandates the administrator to apply to the Court for
leave to convert the administration of the company info an official liqui-
dation.

Clause 49 indicates the persons bound by a restructuring agreement
to be the creditors of the company, the company, the officers and share-
holders of the company and the restructuring officer. The extent to-which
a restructuring agreement binds creditors including sccured creditors 1s
expressed in clause 50,

Clause 51 enumerates the acts prohibited by a person who 1s bound
by a restructuring agreement while the agreemernt is in force. Clause 52
empowers the Court to make an order subject to its terms for the enforce-
ment of a charge or recovery of property where creditoss have resolved at
2 watershed meeting that a restructuring agreement be cxecuted.

Clause 53 states the effect of a restructuring agreement on the debt of
a company. The clause provides that the release of a company from a debt
does not discharge or affect the liability of a guarantor of the debt or a
person who has indemnified the creditor against defauit by the company -
in relation to the debt.

On an application made by the restructuring officer, shareholder or
creditor of the company or the Registrar to determine the validity of the
restructuring agreement, the Court may under clause 54 declare the
restructuring agreement void, vary it with the consent of the restructur-
ing officer or validate the agreement.

Clause 55 provides creditors with the option to vary a restructuring
agreement by a resolution passed at a meeting convenecd under clause 58.
There are limitations to this variation. Firstly, the variation must not be
materially different from the proposed variation set out in the notice of
the meeting. Secondly, the Court may cancel or confirm the variation
conditionally on application by a creditor of a company in administration.

1X
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Clauses 56, 57, 58 and 59 relate to the termination of a restructuring
agreement. Clause 56 indicates the mode of termination and clause 57
indicates how the Court may terminate the restructuring agreement. The
consideration of a proposed variation or termination may be done in
accordance with clause 58 by the creditors of the company if the restruc-
turing officer convenes a meeting for that purpose. Clause 59 empowers
the creditors Lo terminate an agreement if a material breach of the agree-
ment has occurred which has not been rectified.

Clause 60 absolves the administrator from liability for acts done or
consent given ir: good faith. These acts shall not be set aside in the liqui-

dation of the company.

Clause 61 states the extent of the liability of an administrator for
debts, rents and othf;r payments. Clause 62 absolyes an .adminjstmtor frt_:um
liability for any period for which a non-use notice 1s n force: for specific
matters. However the restriction on fche liability may in partlcular
circumstances be revoked by the administrator by written notice.

Clause 63 makes provision for the indemnity of the administrator
subject 1o clause 64 has priority Over each unsecured debt of the

ich : . )
whi and for that matter a lien on the company’s property.

Company
Clauses 04 and 65 provide the Court with general powers and spe-
. OWers respectively. In essence the Court may make an order for
cift Crgode of vperation of an administration, termination of an admin-
!:he tjon or the protection of the interests of a creditor during adminis-
g;filo 1 of a coinpany. )
AdditiU“fil powers of the Court are provided in clauses 66 to 71.
¢ powers rzlate to the Court ruling on the validity of the appoint-
ont Of the administrator and Court directives for the performance or
ercise of the functions or powers of the administrator or restructuring
& cer 111 clauses 66 and 67 respectively. The Court may make an order to
offi ise the administrator or restructuring officer or to remedy a default
SHE or Clauses 6¢ and 69 respectively. The Court may also make orders
der clause 70 when the office ofan adminiStrgtor or restructuring officer
ul™” ant aad under clause 7] a prohibition order as regards an

is V&
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Clauses 72 to 77 deal with various notices. These notices relate to the
notice of appointment of an administrator, the execution of a
restructuring agreement, notice of failure to execute a restructuring agree-
ment, notice of termination by creditors of a restructuring agreement,
notice of fact of administration and notice of change of name of the
company. Clause 78 states the effect of the contravention of clauses 72 to
77 on notices. The contravention will not affect the validity of anything
done under these clauses unless the Court orders otherwise.

Clauses 79 to 88 deal with the commencement of official liquidation
of companies. Clause 79 enumerates the purpose of clauses 80 to 149.
Clause 80 relates to the appointment of a liquidator (0 a company in
administration. The appointment may be made by the Court or by a
resolution of the creditors at a watershed meeting or a meceting convened
under clause 58. The clause further empowers the Court to adjourn an
application for the appointment of a liquidator wherc the Court is of the
opinion that the company should be in administration rather than be
placed in liquidation.

Clause 81 enumerates the different modes by which the official wind-
ing-up of a company may commence. These are namely by a special
resolution of the company, a petition addressed to the Registrar, a petition
of the Court, a conversion from private liquidation, or a conversion from
administration. Clause 81 states that the provisions of /uuses 82 to 147 of
the Bill apply with respect to the winding-up of a company in any of the
modes of winding-up.

The Bill retains the entry mechanism with respect to speciaf
resolution. However, to avoid the misuse of this procedure and the
defrauding of creditors, the provision on the procedurc on resolution as
contained in Act 180 1s modified in clause 82 of the Bill. In effect it
provides for a notice for the meeting at which the spccial resolution to
wind up the company shall be passed to be served on the Registrar of
Companies or the representative of the Registrar, thcreby creating an
opportunity for either person to attend the mceting. Further
modifications require the official liquidator to take immediate control of
the assets of the company pending the appointment of a liquidator by
creditors. Furthermore, the directors, officers and » liquidator are
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precluded froui disposing of the assets of the company without the
approval of a vourt unless it 1s 1in the normal course of business.

Clause &3 outlines the procedure on petition to the Registrar for the
official winding-up of a company. This clause replicates a similar provi-
sion in Act 16U. Fersons eligible to present petitions to the Registrar include
a creditor of 2 company and a member or contributory of a company.
In the case of & company with shares, the member is not entitled to present
a winding-up getition except in particular cases which are indicated 1n
the clause. Clause 83 also places limitations on petitions presented by
contingent & :’I'USPECYiVE creditors. The instances in which a company
can o€ considered as unable to pay debts are indicated in this clause.
Howevel the uddltlonal consideration of the Registrar taking .into
account the contingent and prospective liabilities of the company 1s of

great imporimu_'e.

Clause 84 delineates the procedure for a petition to the Court and the
f ttw: Court to this. This petition may be made by a ¢f editor of
ompany, « member or contributory of the company or by the

Aﬁomey-GeﬂCfal on grounds of illegal objects or the illegality of @ business
w2 g copipanyoR the operation of a company outside the ambit of 1ts

s
constitutior

Clause 85 ¢MPOWers the Registrar to make a winding- _
vert & private liquidation into an official winding-up when the liqui-

cor Bives notice under a private liquidation in accordance with the

up order to

Clause 86 provides for the Registrar to, by an applicationl to the
Court, ake a fo}ll_dmg-}lp C_)rder to convert the administration of a can
0y into ﬂ?_“{“”# winding-up where the administrator gives notice
p at the ﬂd“}fﬂ%btrauon_Of a company has been converted into official
1:!1 o Jation- I'his clause introduces a new mode of winding-up absent 11
Ilt:le Bodies Corporate (Official Liquidations) Act, 1963 (Act 180).
t
Clause '87 precludes civil proceedings against a company when winding
ceedns have commenced. It also proscribes the transfer of shares

10 o
up P mpany. In effect the Court may stay proceedings in that regard

the ¢©
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during the interval between the presentation of a petition for an official
winding-up and the commencement of the winding-up.

Clause 88 places the cost of an application for liquidation on the
liquidator where a person successfully applies to the Court for the wind-
ing-up of the company. This includes the costs between icgal counsel and
the client in procuring the order. The rules of Courr will provide the
guide for determining the quantum of the costs. This provision is novel
and seeks to support the rationale that successful applicants must be
reimbursed for the cost of an application for liquidation. Treating the
cost of a successful application as an administrative expense is justifiable
on the grounds that it initiates proceedings for the collective benefit of
creditors therefore absolving the creditor who makes the application from
bearing the full cost of the application when the liquidation is ordered.
On the other hand the unsuccessful applicant will be solely responsible
for the cost of application for liquidation.

Clauses 89 to 94 relate to the effects of the commeceucement of official
liquidation. Clause 89 states the period of an official winding-up to
commence on the passage of a resolution for the winding-up of the com-
pany or on the making of a winding-up order. Clause 90 assigns the
functions of directors to the liquidator on the commencement of a winding-

up.

Clause 91 supports the change in the status quo on the commence-
ment of a winding-up with the provision for the cessation of the business
of a company except where it is required to do so for the beneficial wind-
ing-up of the company. Despite this, the corporate status remains until
the company is dissolved.

Clause 92 preserves the status quo in respect of the property of a
company during winding-up proceedings unless othcrwise directed by
the liquidator who may take custody or control of the property and things
in action to which the company is or appears to be entitled. The clause
states the presumption of property in possession of the company within
six months before the commencement of a winding-up, to be vested in
the company unless the contrary is shown. The liquidator is by this clause

X111
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empowered further to require a member, contributory, trustee, recelver,
banker, agent or officer of the company to pay, deliver, convey, surrender
or transfer to the liquidator after the commencement money' property,
books and papers to which the company is entitled. ’ , :

C;lause g3 1'-1‘l'f:c1udes a person other than a secured creditor from com-
mencing an actiun or civil proceedings against a company for the reali-
sation of security unless the Court grants leave to do so 1n accordance
with the terms that the Court may impose.

Clause 94‘mak.es the transfer of shares void if made after the comv-
mencement of a winding-up unless it is a transfer made to the liquidator
or with the approval of the liquidator.

Clause 95 makes provision for the nomination and appointment of
a liquidator by creditors of a company. The clause indicates persons who
may or may not be_appointed as liquidator. The clause further provides
that where the creditors are unable to appoint a liquidator, the creditors
are to, within seven days, notify the Registrar who is the official liquidator,
to be the liql_lld'f‘*mf- Clause 96 describes the status of the liquidator in an
official winding up. Clause 96 requires the Registrar to stand i 2 fiduciary
relatiOﬂShiP to the company as if in the position of a director. Provisions
on directors uu_l;hi‘r the Companies Act, 1963 (Act 179) are applied in this
d. Clause 97 spells out the powers of the liquidator. Clause 08 provides

regar i .
delegation of functions of the liquidator.

for the

Clause 99_ CIMPOWeErs the Court to make ordérs to redress the gr ievances
of personS Elﬁft‘c’fed by acts done by the liquidator, to compel any person
to comply _Wli_h any requirement made by the liquidator and finally to
direct the Ilfll“dflt(?f When in doubt as to a matter in connection with the
functions of the liquidator.

Clause 100 ?Sff_lthheS the Liquidation Fund into which moneys

the lqu:lda.tOI are to be paid and from which moneys may b€
ed 133{ rhe liquidator. The Liquidation Fund has a component
the lecs Account into which moneys received by the liquidaiar
of fecs and other charges are to be paid.

X1V
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Clauses 101 to 107 constitute the group of clauses on the general duties
of the liquidator in the administration of the property of a company.
Clause 101 places a responsibility on the liquidator to secure the payment
to the liquidator of a debt owed to the company or any other discharge
of debts and obligations the right to which has passed to the liquidator in

connection with the custody of the property of the company, as provided
in clause 92.

In view of the fact that property vests in the liquidator on the com-
mencement of a winding up, the liquidator has the duty under clause 102
to notify the public of this status by publication in the Companies Bulle-
tin. Furthermore, the liquidator may bring or defend acts or any other
legal proceedings which relate to the property of the company and which
are necessary for effecting the winding-up of the company and recovery
of its property.

The liquidator has additional duties under clauses 103,104, 106 and
107 to realise assets, verify debts ranking for dividends. amend admitted
proofs and ascertain priority of debts respectively. Subsection (2) of
section 39 of Act 180 allows parties to set-off mutval debts without
providing safeguards against abuse. It is important that some limits are
placed on the exercise of this right given the fact that sct-offs place some
unsecured creditors in a more advantageous position than others and is
therefore open to abuse. -Act 180 does not provide provisions on set-off
rights in financial agreements. This is essential to protect the stability of
the financial markets, that is, reduce the exposure of parties to similar
agreements to a net sum. Clause 105 is a novel provision and introduces
the concept of set-offs. The clause enumerates the circumstances where 3
set-off 1s permitted. It also indicates the fraudulent circumstances where
a transaction for the purpose of set off will not be allowaed.

Clauses 108 to 119 are the group of clauses that rclaic to the investi-
gation into the affairs of the company. Clause 108 mandates the prepara-
tion of a statement as regards the affairs of the company in a form
approved by the liquidator within a time frame of fourtcen days or other
period set by the liquidator. The statement 1s required to be accompanied
with an affidavit which shall contain particulars relevant to the tota]

XV
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assets of the company, contact details of the creditors of the company,
details of securities held, reasons for the insolvency of the company and
other relevant information. Clause 108 further provides penalties for false
statements and non compliance with the requirements of the clause.

Clause 109 deals with the settlement of the list of contributories. The
clause requires the liquidator to settle a list of contributories unless it is
not necessary tc make calls on or adjust the rights of contributories. On
the other hand, in settling the list of contributories, the liquidator must
distinguish between persons who are contributories in their OWn right
and persons who are contributories as being representatives of or liable
for the debts of others. Clause 109 further makes provision for personal
representatives, or trustees in bankruptcy to assume the responsibility of
due payment of moneys in the event of the death of a contributory or 2
contributory becoming bankrupt. In the course of a company being wound
up, the books and papers of the company and of the liquidator are
substantial evidence as between the contributories of the company of the
veracity of the matters recorded in the books and papers.
gister of

Clause 110 makes provision for the rectification of the 1€
mber of

members on application to Court by an aggrieved person, a me
the company, the company or the liquidator.

Under clause 111, a creditor of the company may lodge with the
liquidator a proof of debt indicating the values and due dates of Pfova_ble
debts alleged by the creditor to be outstanding in favour of the creditor -
against the company, the values and due dates of the obligations out-
standing in the favour of the company against the creditor, the natl_ll'f
and value of securities held by the company regarding the outstanding
obligations, the total values of the debts, obligations and securities and
details of the transactions from which the debts and obligations aroseé-
The clause further makes provision for the amendment of the proof O
debt within a particular time frame in the absence of which event the
proof of debt will be excluded from the benefits of a distribution.

Clause | L‘% interuces the subject of meetings of creditors after the
appointment of the liquidator. This meeting is the first meeting of creditors
which has to be called ata date not later than six weeks after the appointment
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of the liquidator. The clause provid?es for the quorum for the meeting, closure
of the meeting and the computation of debts owed to creditors.
| :
Clause 113 creates an oppormmty for the liquidator to mediate

between creditors and members,of a company. In these circumstances
the hqu1dator 1s required to repoxt to the creditors at intervals of not
more than six months on the progress of the liquidation, consult the
creditors on matters arising in proceedings which substantially affect their
interest and to give effect to the views expressed by the creditors in
relation to the realisation and |distribution of assets. The channel of
communication for the liquidator with the creditors is meetings. Subclauses
(6) to (13) of clause 112 apply to this clause.
’ |

Clause 114 introduces the g':oncept of the committee of creditors.
The composition, conditions of' appomtment of members and the func-
tions of the committee are mcorporated in this clause.

Clause 115 empowers the Court to carry out a private examination
of persons summoned by the liquidator including officers of the com-
pany to produce documents or answer questions as regards property of

the company, indebtedness related to the company and the general state
of affairs of the company.

Clause 116 is on the application that can be made to a court for
inquiry into the conduct of a person in relation to the company. Clause
117 deals with an order aga_mst fraudulent or delinquent persons. On
application by the liquidator, creditor, a member or contributory of the
company, the Court may declare persons personally re3pon31b1e if the
-Court finds them to be persons 'who are knowingly carrying on a busi-
ness of the company with intent/to defraud the creditors of the company
or any other person. The hqtudc itor has the opportunity to give evidence
or call witnesses regarding the hearmg of a matter by the Court. Clause
117 also provides a definition for|the word “assignee”. It further provides
a yardstick to determine the cirqumstances when there is an intention to
defraud creditors. 1‘

Under clause 118, where a l:lusiness 1s carried on with the intent and
for the purpose of fraudulent activity, provision is made for a penalty of
not less than five hundred penalty units but not more than one thousand
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penalty units or a term of imprisonment of not less than two years but
not more than five years. Furthermore, a director who carries on the

business of a company with intent to engage in fraudulent activity is
disqualified from acting as a director for five years.

Clause 119 on the other hand provides for the duty of a director to
prevent insolvent trading. Thus a director who causes a company (o
engage in any form of business or trade or incur a debt or liability wher_e
that director had reasonable grounds to believe that the company 15
insolvent, or would become insolvent; or ought to have known at the
time of causing the company to engage in the business or trade Or Incur
the debt or liability that the company was insolvent or would becomeé
insolvent as a result of incurring that debt commits an offence and the
sanction 1is accordingly indicated in clause 119.

The group of clauses on the assets available for winding-up are clauses
120 to 127. Clause 120 mandates the liquidator to make available property
of the company for the purposes of the official winding-up. Clause 1_21
requires preferred creditors or creditors singled out by the liquidator dupng
the six months ending with the commencement of winding-up and at a ime
when the company was insolvent for payments, disposition of property
or the benefit of rights to restore to the liquidator the same.

Clause 122 makes further provision for the restoration of property t0
the liquidator by any person who on the commencement of a Wllfldlﬂg‘
up and during the period of twenty-one days before the presentation 0;
the first petition on which the winding-up order was made receive 1
payment of money or other transfer of property regarding a debt owe¢
{0 that person by the company. The clause further provides for exceptions
to the required payment of money or transfer of property.

Clause 123 requires the repayment of money or the transfer of prop’
erty by 2 person who has benefited in relation to any transaction effected
during the two year period ending with the making of the winding-vP
order or more than two years but less than ten years before the making ©
the winding-up order at a time when the company was insolvent.
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The clause tends to modify the! previous position in Act 180 on the
repayment of money or the transfer of property. Act 180 makes no pro-
vision for these exemptions but the| c/ause exempts transactions made at
an undervalue if made in good faith for the purpose of carrying on the
business of the corhpany and made icn: a time when there were reasonable
grounds for believing that the transaction would benefit the company.
However, a transaction 1s not exempk if made at a time when the directors
were aware that the company was| msolvent or the transactions them-
selves led to the insolvency of the company. The clause also makes provi-
sion for excess benefit restored to be treated as a provable debt. The use
of the term ‘undervalue’ instead of ‘gift’ is more appropriate since the
clause deals with transactions that are made at less than market value and
thls is the standard terminology in ilnsolvency law.

Money lenders are also requirelrl to restore money paid to them dur-
ing the ten years ending with the making of the winding-up order. Clause
124 empowers the liquidator to give notice to a lender to this effect.

Clause 125 makes the conveyatce or assignment by a company of
its property to trustees for the benI fit of its creditors void. Clause 126
empowers the liquidator to make clzalls on any of the contributories to
make payments and for the adjustment of rights of the contributories
among themselves. Payment due frc&rn a contributory, purchaser or other
person to the company may be paid into a bank account specified by the
liquidator instead of to the liquidator. The clause underscores the
importance of the call of the quuida';tor and gives it the effect of an order
of the Court. |

Clause 127 mandates the liquida
company within the Liquidation Fu
the Bill. The account is the Official
liquidator must credit with moneys
of the company, payments made t¢

tor to open an account for each
nd established under clause 100 of
Account of the company which the
received by the liquidator In respect
> the liquidator regarding the com-

pany to increase the assets available
respect of excess dividends made u

for dividends and the repayments in
nder subclause (3) of clause 130. The

clause takes cognisancg of the loss o
127 for this to be reco’{xciled.

|
1

ﬂassets and makes provision in clause
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Clauses 128 to 133 represent the group of clauses on the distributloxT®
of assets. Clause 128 gives the liquidator the prerogative to disclaim propP=-
erty V.estf:d in the liquidator if the property will not benefit the creditor's -
The_hQUidator can only do this if no application has been made to the
liquidator to elect whether the liquidator disclaims the property of not.
The disclaimer may only operate to determine as from the date of the
disclaimer, the rights, interests and liabilities of the company and the
property of the company in or in respect of the property disclaimed-

Clause 129 provides for the management of fees and outgoings 11
respect of the property. In effect, the liquidator may transfer moneys frore
the Official Account of the company to the Fees Account depending OX
the circumstances. The liquidator may also withdraw moneys to satisEy
fees of the liquidation from the property of the company.

The payment of dividends to creditors according to the relevaxa
rankings of debts is dealt with in clause 130. The clause makes provisiox
for the payment by the creditor or liquidator of any difference betWeSx
the amount of the dividend and the amount which should bave PESx
paid in the light of an amendment of an admitted proof. Furthermors,
creditor is entitled to apply to court to lodge a proof of debt 07 T
incorporate a provable debt in a proof of debt during the liquidatioxy
payments by the liquidator are to be drawn from the Official Accovt
the company. The clause also gives the creditor the choice tO receive PIO
erty as payment if the property has not been converted into money:

Ckfiwf_ll”_l requires the application of the property of a compay &
satisfy its Liabilities simultaneously and equally on its official win“ig
up. In line with this principle of equity, the property i required ¥ &
distributed among the members of the company according t©O their fgh

and interests in the company unless otherwise provided by the consita
rion of the company.

Clause 132 makes provision for the disposal of unclaimed 25°S B
This is to be done In accordance with the directives of the Court if 'Sy

s a balance remaming in the Official Account of the company 2fte
required payment and transfer of property.
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-ére contained in clauses 138 to 144.! Clauses 138 and 139 deal with th
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|

Clause 133 indicates the criteria for the disbursement of money from
the Official Account of the compan}J: and the Fees Account. Disbursements
out of the Official Account are to service payments as regards any action
taken by the liquidator in relation tg a company but costs awarded against
the liquidator and costs related to|the supply of goods, services or the
performance of an obligation-for which unreliable assurance was given
shall be disbursed out of the Fees Account.

I
Clauses 134 to 137 relate to the termination of liquidation proceedings.
Clause 134 empowers the Court to i'graﬁ_t an order for the termination of
liquidation proceedings on the application of the liquidator after the com-

‘pletion of the winding-up of a company and the drawing up of the fing]

accounts approved by an auditor appointed by the creditors.

By clause 135, a company stan%is dissolved after the official v'v:indi_ng_
up if the Registrar strikes the name of the company off the register and
notfies that fact in the Companies Bulletin.

|
The books and papers of the company and of the liquidator are by

virtue of clause 136 required to be kept for a period of five years after i
dissolution of the company and i'then destroyed unless the RegiStrar
otherwise directs. Clause 137 makes provision for the Iestoration of 4
company by a court order within two years after the date of the dissoly.-
tion of the company. The a.pplicati]'on for restoration may be made by the
Registrar, a former officer, member or creditor of the company oy 5
claiming through the same. The restoration of the name of 3 compap,
on the register affects the reinstatelflent of any person in the same POSitiol);
as nearly as possible as if the name!'of the company had never beep Struck
off. ! '

Supplementary provisions to Ithe official winding up of a comp any
€ Stay
SCong
aItY to

Pe€rson

of winding-up proceedings and!the arrest of persons who ap
respectively. Clause 140 1s on pffenélzes. The clause spells out the pep

i
|
r
|
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be prescribed for the contravention of a duty imposed on a person oti=
than the liquidator. Subclause (2) also empowers the Court to punish a pers«
for contempt of court or for an offence under the Criminal Offences A«
1960 (Act 29). Clause 141 provides extensively for the prosecutiorx
fraudulent or delinquent persons. '

Clause 142 creates the opportunity for creditors, members 01 €<
tributories to inspect the books and papers of the company. Clause ¥
places an obligation on officers of a company that is being wound up
indicate the status of the company on relevant invoices, orders and bu
ness letters. Clause 144 enumerates assets of a company as well as dO<
ments related to the proceedings of the winding-up that are exempt Fre
stamp duty.

The Bill provides in clauses 145 to 149 for the winding-up of ceTt=
categories of bodies corporate. Clause 145 indicates the categories, Nar e
bodies corporate which have or have had an office or place of busileS S
Ghana or have assets situated in Ghana. Clause 146 excludes fromx ¢
categories in clause 145 a body corporate which is a firm Incorporas
under the Incorporated Private Partnership Act, 1962 (Act 152) ora bo
corporate formed by or under an enactiment in Ghana which ma Xk
specific provision for the winding-up of bodies corporat¢ formed by»
under 1t.

Clause 147 applies the provisions of the Bill to the winding o
foreign bodies corporate despite the fact that the foreigh body corPOx
 has been dissolved or otherwise ceased to exist under O DY virtue OF ¢

laws of the country under which it was incorporated.

Clause 148 underscores the significance of the role of the Covsl
winding-up of bodies corporate. A petition to the Court 1S a sir€ o =
for winding-up proceedings. Clause 149 enumerates the g1 ounds on Wh
the Court may order the official winding-up of a body corporat€ OF
petition. It must te noted that this clause stands apart from the g\
required to be proved-under subclause (2) of clause 84 as rega’;
procedure to be followed on a petition to the Court for the wind g
of a company.
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Clauses 150 to 152 relate to cross-border insolvency. The purpose of
clauses 151 and 152 is stated in clause 150 to be the provision of effective
mechanisms for cross-border insolvléncy proceedings m order to promote,
among other things, co-operation between the courts and competent
authorities of the State and foreign States involved in cases of cross-
border insolvency. |

|

Clause 151 enumerates instances where clauses 150 and 152 will apply.
A bank or financial institution licensed under the Banks and Specialised
Deposit-Taking Institutions Act, 2016 (Act 930) is, however, excluded
from the scope of application, subclause (2). '

Rules and procedure are dealt with under clause 152 under insol-
vency proceedings subject to the rull'es of court. The clause also enumerates
the kind of rules the Rules of Court Committee may make in relation to
cross-border insolvency proceedings.

Clauses 153 to 164 of the Bill deal with the regulation of insolvency
services. The Bill makes provision for the establishment of a special divi-
sion within the Office of the Registrar of Companies to be known as the
Insolvency Services Division under clause 153. It must be noted that the
Registrar as the official liquidator is given the responsibility to regulate
insolvency practitioners. In effect the Insolvency Services Division
established as a component of the pfﬁce of the Registrar of Companies
represents the focal point for oversig,ht responsibility of private insolvency
practitioners. The duties of the Division are indicative of this. The dause
spells out the functions of the Division. '

Clause 154 provides the mealiling for ‘insolvency practitioner’ by
‘enumerating a class of persons eligible to act as insolvency practitioners.
These persons include a receiver and manager under the Companies Act,
1963 (Act 179), an administrator, a supervisor of a voluntary arrange-
ment and a trustee in bankruptcy under the Insolvency Act, 2006
(Act 708). The official liquidator is excluded from this class of persons.

|

Due to the fact that standards are required to protect the integrity of

the insolvency process and the int;erests of stakeholders, the Bill sets a

standard for private insolvency practitioners. The qualifications to act
T e '
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as an _insolvency practitioner are indicated in clause 155. Clause 15t
prescribes a penalty for acting as an insolvency practitioner without quaﬁ

fication. Clause 157 provides conditions under which a person may b
disqualified from acting as administrator.

The Registrar. is permitted by dlause 158 to keep under review th
conduct and performance of insolvency practitioners. In this regar
clause 159 permits the Registrar to apply to the Court for a prohibitio
order under clau._se 71 or 160 if there is reasonable ground to believe th
an insolvency practitioner is unfit to act as one due to failure on the pa
of the insolvency practitioner to comply with the provisions of this B:
or misconduct or incompetence shown by the insolvency practitioner.

A prohibition order against an insolvency practitioner 1s provide
for under clause 160. The clause expressly states that a prohibition ord:
shall not be for more than five years or as-the Court considers fit.
person in respect of whom a prohibition order is made is required
subclause (3) to cease to act as an. insolvency practitioner with .immedia
effﬁCt.

Clause 161 is on the register of insolvency practitioners and claz
162 relates to disclosure of information to the Registrar and consultatic
with the Registrar. An agent for debenture holders, trustee for secux
holders and an auditor of a public company are mandated under dlay
162 to disclose to the Registrar information, obtained in the course
polding _ﬂi}at office, which relates to the affairs of the company where
¢heir opinion the disclosure is likely to assist or be relevant to the exeIy
of powers conferred on the Registrar under clause 162. Subclause (
requires an auditor or agent for debenture holders or trustee for secur
polders to take reasonable steps to inform the company concerned 0f t
jntention to disclose information and the nature of the information befe
disclosing any information to the Registrar. '

The appointment of two or more insolvency practitioners s d¢

with U_ndef clause 163. Two or more persons appointed as insolver

ractitioners are permitted by this clause to exercise the same POW
cogether unless the appointing document provides otherwise.

XX1V




L Orporare; 1nsoivency biil, Zuiy

An insolvency practitioner is granted qualified privilege in respect
of proceedings for defamatidon which relates to any matter included in a
report or any other document prepared under this Bill, clause 164.

Clause 165 provides for netting agreements in subclause (1) to the
effect that parties to a qualified financial contract shall, where a party
becomes insolvent, treat the qualified financial contract in accordance
with the Bill, the Securities and Exchange Commission Act, 2016
(Act929) and the Banks and Specialised Deposit-Taking Institutions Act,
2016 (Act 930). However, subclause (1) does not apply to a qualified
financial contract where the qualified financial contract contains a
netting agreement. ~

Clause 166 provides for the enforcement of netting agreements.

. a |
Miscellaneous matters are provided for in clauses 167 to 169. Clause
167 provides for the Minister to make Regulations for particular

matters. Clauses 168 and 169 are on interpretation and repeal and savings
respectively. '

GLORIA AFUA AKUFFO (MISS)
Attorney-General and Minister for Justice

Date: 1st March, 2019
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