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ACT 681

WEST AFRICAN GAS PIPELINE ACT, 2004'
AN ACT to incorporate the Treaty on the West African Gas Pipeline Project and
certain provisiens of the International Project Agreement in respect of the pro-

posed West African Gas Pipeline into the domestic law and (o provide for related
matters,

PART ONE
General

1. Powers of West African Gas Pipeline Authority

The West African Gas Pipeline Authority established pursuant to the WAGP Treaty
has the power and authority in accordance with the WAGP Treaty and the International
Project Agreement—

(@)  to perform the functions assigned to it under the WAGP Treaty as specified
in the First Schedule;

()  to monitor compliance by the Company with the WAGP Regulations made
under this Act; and

()  to exercise the powers conferred on it under the WAGP Regulations made
under this Act.

2, Compliance with the Treaty, Act and Regulations

The Company, Ghana, a buyer, a seller and a shipper shall comply with the provisions
of the Treaty, this Act and Regulations made under this Act.

3. Funding of WAGP Authority

The Government shall provide for the WAGP Authority such funds required of it un-
der the WAGP Treaty and the International Project Agreement as are necessary to sup-
port the activities of the WAGP Authority.

4. Company authorised to carry out Project
The Company is authorised to carry out the West African Gas Pipeline Project subject
to the Constitation and the provisions of this Act,
PART TWO
Corporate Matters
5. Company te be registered as external company

The Company shall register as an external company in accordance with section 303 of
the Companies Act, 1963 (Act 179).

6. Application of Chapter Five of the Companies Act

In pursuance of section 5 and subject to the other provisions of this Part, the provi-
sions of Chapter Five of the Companies Act, 1963 (Act 179) shall apply to the Company.

{. This Act was assented to on 1st December, 2004.
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7. Keeping of accounts and submission of reports

{1) The Company, and its branches, places of business or subsidiaries in Ghana may
keep bank accounts in such currencies as it considers appropriate.

(2) The Company or a subsidiary of the Company registered in Ghana when prepar-
ing any financial report required to be submitted by the Company or the subsidiary to an
authority in Ghana may prepare the report in US dollars,

(3) All financial reports required to be submitted by the Company or a subsidiary to
an authority in Ghana shall be prepared in accordance with Accounting Principles.

(4) The Company has an obligation to prepare, maintain and file financial reports in
respect of any branch, subsidiary or place of business of the Company in Ghana.

(5) Notwithstanding the other provisions of this section, the Company in filing any
financial report, shall file the report in respect of the whole of its business undertaking in
respect of the Project.

8. Registration of mortgages, charges and other interests

Where the Company creates a mortgage, charge or other security interest over prop-
erty situated in Ghana, the Company or the holder of the security interest shall register
the mortgage, charge or interest with the Registrar General, or with any other appropriate
registry in the same manner as a company incorporated in Ghana,

PART THREE

Licensing

9, Pipeline licence

(1} A person shall not construct or operate any pipeline which is part of the Pipeline
System unless that person has been granted a licence under this Part by the Minister or a
person so authorised by the Minister.

(2) The Company may apply under this Part for a licence to construct, operate and
maintain the Pipeline System or part of the Pipeline System in respect of any area or fo-
cality of Ghana including any section of the seabed offshore Ghana.

{3) Upon the grant of a licence under this Part, the holder is anthorized to construct,
operate and maintain that part of the Pipeline System to which the licence relates,

{4) The holder of the licence granted under this Part shall construct, operate and main-
tain the Pipeline System in accordance with the approved pipeline development plan.

{5) An application for the grant of a licence under this Part shall-—
(¢}  be made in writing to the Minister;

(/)  be made by a body corporate and shall list the names of the directors and
executive officers of the body corporate; and

{¢}  include the pipeline development plan which shall be in accordance with
the Infernational Project Agreement and which shall specify conditions to
which the licence is subject.
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(6) The Minister shall within seven working days after receiving an application under
subsection (5) cause the application together with the pipeline development plan to be
processed.

{7) The Minister shall, if the pipeline development plan is approved by the WAGP
Authority, issue the pipeline licence within twenty-one working days after receipt of the
application.

10. Conditions of a pipeline licence

(1) A pipeline licence granted under this Part shall be subject only to the conditions
set out in respect of the licence in the approved pipeline development plan.

(2) The Minister shall in accordance with modifications agreed in the approved pipe-
line development plan modify the terms and conditions of a licence granted under this
Act.

11. Period of a pipeline licence

A pipeline licence granted under this Part shall be for an initial period of twenty-five
vears and may be renewed by the Minister upon application by the Company for further
periods of ten years each at a time,

12. Rights of a pipeline licence holder

(1} Subject to the provisions of the Constitution and this Act, a licence granted under
this Part shall confer on the holder—

{a)  the right to enter upon land or seabed, take possession of and use the right
of way on the land or seabed and to construct, maintain and operate the
pipeline system, on the right of way, but where a situation of emergency
requires immediate access to the land or seabed, prior to accessing the rele-
vant part of the right of way, the Company shall give reasonable nofice of
the access;

(i) where the relevant part of the right of way is privately owned or oc-
cupied, to the owner or occupier; and

(i) where the relevant part of the right of way is public land to the appro-
priate Regional or National Lands Commission as the case may be;

{b) the right to design, construct, test, commission maintain, service, operate
and otherwise commercially use and subject to section 13 (1) dispose of the
Pipeline Systemn;

(c)  the right to construct, maintain and operate on the right of way all other
installations that are ancillary to the construction, maintenance and opera-
tion of the Pipeline System, including roadways, fibre optic cables, electric
power cables, compression stations, storage facilities and such other ancil-
lary installations as are specified in the approved pipeline development
plan;

{(d)  the right to dig, clear, embank and backfill, for the purpose of constructing
the pipeline system any gravel, sand clay, stone, or other similar substance,
which is not a precious mineral or precious or semiprecious stone, within any
land in the area which is the subject of the licence without any restrictions;
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(e)  the right to cut and remove trees and topsoil and other natural obstacles on
or under the right of way without any restrictions;

{H the right to use and redirect groundwater and streams under the right of
way;

(g)  theright to cross and encroach on any roadways waterways, water distribu-
tion or sewage pipes, telephone cables, electric power cables and other
public utility corridors;

(f)  the right to conduct clearing, grubbing, bedding, drilling, caving trenching,
tunneling, heaving, banking, levelling, bridging works and other works
necessary for the constrection, operation and maintenance of the Pipeline
System;

) the right to perform hydrostatic tests and to discharge test waters;

)] the right of temporary access onio, and occupation of, any land outside the
right of way as may be necessary according to the approved pipeline devel-
opment plan or as otherwise approved by the WAGP Authority to con-
struct, make safe, repair and replace the Pipeline System; and

(k)  the right to establish during construction, testing, commissioning or main-
tenance of the pipeline system a safety-zone around the area of the con-
struction or maintenance works within which, any third party not author-
ized by the holder of the pipeline licence or by the WAGP Authority in ac-
cordance with the W AGP Regulations shall be prohibited from,

(i) accessing or occupying the area of the consfruction, testing, conmis-
sioning or maintenance works;

(i1) engaging in any action, works, boring or excavation in, or on, the
safety-zone which may be prejudicial to the construction, testing,
commissioning, operation or maintenance of the Pipeline System.

{2) The pipeline licence and the rights of its holder and of the project contractors un-
der the pipeline licence and all other project authorisation shall be effective against ad-
ministrative authorities and third parties.

13. Compensation

(1) The Company shall pay to any affected legitimate land owners or lawful occupi-
ers of land entered, pursuant to the exercise of the rights of the licence holder under sec-
tion 12, fair compensation for disturbance or damage caused by the activities of the
Company or project contractors on such land.

(2) The principles and procedures for quantifying the amount of such compensation
(together with procedures for resolving any disputes in respect of such compensation)
shall be those applying under the prevailing laws of Ghana.

14. Transfer and pledge of pipeline licence

(13 A licence granted under this Part may only be transferred with the prior written
consent of the Minister,
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(2) The consent of the Minister to a transfer of the pipeline licence shall be subject
only to the prior submission by the holder of the pipeline licence of appropriate evidence
that the transferee is technically and financially capable of ensuring compliance with the
conditions of, and obligations under, the pipeline licence.

(3) A licence granted under this Part may be mortgaged or pledged by the licence
holder as security for its obligations in respect of the Project.

(4) A transfer of, or the creation of any other interest in the pipeline shall be subject
to the consent of the Minister in accordance with subsection (1),

(5) The transfer of a licence granted under this Part whether pursuant to the enforce-
ment of a mortgage, a pledge or otherwise, shall upon the granting of the consent of the
Minister in accordance with subsection (1) transfer the rights that go with the licence to
the holder of the licence.

i5. Suspension or revecation of pipeline licence

(1) Where the holder of a licence granted under this Part abandons the Pipeline Sys-
tem or materially breaches a condition to which the licence is subject, the Minister may:

(@)  suspend the licence; or

()  revoke the licence.

(2) Where the Minister considers that there is a valid reason for suspension or revoca-
tion of the licence, pursuant to subsection (1), the Minister shall serve on the holder of the
licence a notice of default,

(3} The notice of default shall:
{a)  specify the default;

(b)  where the defanlt can be remedied, request the holder of the licence to rem-
edy the defaulit within a time specified in the notice; and

(c) where the default cannot be remedied, state the action that the Minister
proposes to take, the date on which the action is proposed to be taken and
the reason for the proposed action,

{4) The Minister shall, prior to taking any action specified in the notice of default,
give the holder of the licence a fair opportunity to respond to the notice of default and to
give reason why the proposed action should not be taken,

(5) Where the holder of a licence is given an opportunity to remedy a default under
subsection (3),

(o)  the licence shall not be suspended or revoked if the holder remedies the
default to the satisfaction of the Minister within the specified time;

(b)  the licence shall be revoked if the holder fails within the time specified in
the notice to remedy the default to the satisfaction of the Minister,

(6) Where a licence is revoked the holder of the licence shall forfeit all rights con-
ferred under the licence.
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(7) The holder of a licence who is dissatisfied with the decision of the Minister to
suspend or revoke a licence may invoke the dispute resolution procedure provided in the
International Project Agreement.

16. Public Notice Regulations

The Minister shall cause to be published in the Gazefte a copy of the pipeline licence
and any notice of the grant, renewal, amendment, suspension or revocation of the pipeline
licence.

17. Approval to operate

(1) The Company shall not commence the commissioning or operation of the pipeline
system, or any newly installed part of it without an approval to operate given by the
WAGP Authority.

{2) The WAGP Anthority shall grant an approval to operate if it is satisfied that the
Company has satisfied all the requirements for such an approval,

(3) The Company and the WAGP Authority shall follow laid down procedures for
applying for and processing an application for an approval to operate.

18. Electricity generation

The Company may for the purposes- of the Pipeline System construct, own and oper-
ate an electricity generating plant as set out in the approved pipeline development plan.

19. Telecommunications

The Company may in accordance with the provisions of the National Communica-
tions Authority Act, 1996 (Act 524) and notwithstanding section 10 of that Act, for the
purposes of the pipeline system, construct, own and operate, such communication facili-
ties as are set oot in the approved pipeline development plan,

20, Prohibition on other persons

(1) A person who is not authorized by the holder of a pipeline licence or by the
WAGP Authority in accordance with the WAGP Regulations shall not:

{a)  access or occupy the area of a safety zone established by the Company dur-
ing construction, testing, commissioning or maintenance of the Pipeline
System; or

(b)  engage in any action, works, boring or excavation in, or on the safety zone
or the area of the right of way which may be prejudicial to the construction,
testing, commissioning, operation or maintenance of the Pipeline System.

(2) A person who contravenes subsection (1} commits an offence and is liable on
summary conviction to a fine of not less than fifty penalty units or imprisonment for a
term of not less than three months or both.
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21. No other licence or permit for construction

Except as set out in this Part, no other licence or permit or authorisation is required by
the Company or any project contractor for the construction, operation and maintenance of
the pipeline system.

22. Transport, export or import licence

Except as required under section 9, no transit, export or import permit, licence or
other authorisation is required by the Company, a buyer, a seller or a shipper for,

(a)  the export of natural gas from Ghana by means of the Pipeline System; or

(b)  the transit of natural gas through Ghana by means of the Pipeline System;
or

(¢)  the import of natural gas into Ghana by means of the Pipeline System.

23. Acquisition and shipment of natural gas

A person is not required to obtain any permit, licence or other authorisation
(¢) to acquire natoral gas in Ghana for transmission through the Pipeling
Systemn;
(b)  to ship natural gas through the pipeline system; or
{¢)  to ship natural gas through other pipeline facilities to the Pipeline System;

but a person who constructs or operates any facility for the transportation or storage of
natural gas shall not be relieved by virtue of this section of any obligation that person
may have under any other law to obtain a licence or permit in respect of the facility.

24, Offer for sale, promotion and delivery

A person who in Ghana, either on its own behalf or on behalf of another person:

(¢)  offers for sale, promotes the sale of or sells natural gas to be transported
through the Pipeline System; or

(b)  delivers gas through the Pipeline System

is not required to obtain any licence or permit by reason only of that offer, promotion,
sale or delivery, but a person who constructs or operates any facility for the transportation
or storage of natural gas shall not be relieved by virtue of this section of any obligation
that person may have under any other law to obtain a licence or permit in respect of the
facility.

25, National emergency

(1} The transmission of natural gas through Ghana or across its territorial boundaries
shall not be restricted by Ghana or any of its agencies other than in the event of a national
emergency declared by Parliament in accordance with the Constitution and of relevance
to the Project.

{2) Upon the cessation of the national emergency, any restrictions placed on the
transmission of natural gas through Ghana or across its territorial boundaries shall cease.
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PART FOUR
WAGP Regulations

26. Power of Minister to make WAGP Regulations

(1) The Minister on the recommendation of the WAGP Authority, may by Legisla-
tive Instrument make Regulations governing the following:

(@)
(b)

{c)

(D)

(&)
Y

(g)
()
)]
)
(k)
)

(m)

{n)

(@)

)

standards and procedures for the design and construction of the Pipeline
System incorporating the agreed design standards;

standards and procedures for the testing and commissioning of the Pipeline
System incorporating the agreed design standards;

standards and procedures for the operation and maintenance of the pipeline
system including repair, testing and checking of the Pipeline Systemn, inter-
nal and external corrosion, incorporating the agreed design standards;

standards and procedures for measurement to be used in the Pipeline
Systemn;

health and safety requirements and practices for the Pipeline System;

environmental operating requirements, including handling of leaks and
discharges;

qualifications and experience required for operating personnel and
companies;

requirements for periedic reporting to the WAGP Authority;
rights of inspection to be granted to the WAGP Authority;
a regime providing for the imposition of penalties on the Company;

procedures to deal with an emergency situation including the circumstances
in, which the Company may be required to suspend its operations for rea-
son of risk to health, safety or the environment;

procedures for the termination and resumption of operation of the Pipeline
System including procedures for abandonment;

the extent not included in the Rules of Procedure, procedures for the con-
duct of hearings of the WAGP Authority, where appropriate, under the
WAGP Regulations;

the extent not included in the Rules of Procedure, procedures for review by
the Fiscal Review Board, appeals to the WAGP Tribunal, and review by
the Committee of Ministers in accordance with the WAGP Treaty,

all drawings, plans, designs and other technical documents made or pre-
pared by the Company for the purposes of the Project, and any plans for the
fabrication or construction of the Pipeline System, which have been ap-
proved by the Steering Committee or its delegates prior to the establish-
ment and empowerment of the WAGP Authority shall be deemed to have
been duly approved by the WAGP Authority;

for all actions taken in accordance with this Act by the Steering Committee
or its delegates prior to the establishment and empowerment of the WAGP
Authority which are functions of the WAGP Authority, to be deemed to
have been duly taken by the WAGP Authority;
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(g  for any drawings, plans, designs and other technical documents made or
prepared by the Company for the purposes of the Project, and any plans for
the fabrication or construction of the Pipeline System, which have been ap-
proved or deemed approved by the WAGP Authority or its delegates to be
deemed to have been approved under the WAGP Regulations upon their
entry into force; and

n for all actions taken by the WAGP Authority or deemed to have been so
taken which are actions provided for in the WAGP Regulations, to be
deemed to have been duly taken under the WAGP Regulations upon their
entry into force,

(2) The WAGP Regulations and any amendments to the WAGP Regulations, shall be
consistent with,

(@)  the WAGP Treaty and this Act; and

(b)  similar Regulations adopted in Benin, Nigeria and Togo.

{3) The WAGP Regulations shall not govern the environmental standards to be applied
to the Pipeline System and implemented in the construction and operation of the pipeline
system, or the procedures for obtaining environmental approvals, which standards and pro-
cedures shall be subject to the prevailing environmental legislation of Ghana,

27, Administration and enforcement

The WAGP Authority has the exclusive authority, acting in collaboration with such
agencies as are necessary, to administer and enforce the WAGP Regulations.

28. Exclusive regulation of matters in section 26

In respect of the subject matter specified in section 26 (1), the Pipeline System and the
Company shall subject to the Constitution, be regulated in Ghana exclusively by this Act
and the WAGP Regulations to the exclusion of any other laws or regulations that would
otherwise apply to the Pipeline System and the Company in respect of that subject matter.

29. Power to amend Regulations

The Minister may by legislative instrument amend the Regulations provided that the
amendment is consistent with this Act and with the obligations of Ghana under the
WAGP Treaty.

PART FIVE

Financial Matters

30. Agreed Fiscal Regime

(1) The liability for, the calculation of and method of assessment of tax on the Com-
pany and each WAGP Company in relation to WAGP income shall be in accordance with
the principles and rules set out in the Schedule Second to this Act.

(2) The Non-WAGP Regime shalt not apply to any WAGP Company in respect of
WAGP activities or WAGP income except as set out in the Second Schedule.
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(3) The principles and rules relating to the liability for and the calculation of tax in
the Second Schedule to this Act shall also apply to buyers, sellers, shippers and project
confractors to the extent specified in the Second Schedule.

(4) The Non-WAGP Regime that applies to buyers, sellers, shippers and project con-
tractors in respect of their activities under the Second Schedule shall be modified in ac-
cordance with that Schedule.

3. Foreign Currency Arrangements

(1) Each of the WAGP companies, the shareholders, the project contractors, the biy-
ers, the sellers and the shippers, and their counter parties, may solely in connection with
the Project or the transportation of natural gas in, and the sale of natural gas transported
or to be transported through, the pipeline system, or the provision of security for their
obligations under agreements relating to the Project,

(@) open, maintain and operate bank accounts in foreign currency both inside
and outside Ghana and receive payments of any kind including, without
limitation, revenues in connection with the sale or transportation of natural
gas directly into the accounts and retain the proceeds in and make pay-
ments from the accounts as it thinks fit;

()  transfer foreign currency into Ghana;

(¢)  purchase local currency at the prevailing inter-bank exchange rate or at any
other rate approved by the Bank of Ghana;

(d)  convert local currency earned from participation in a business related to the
operation of the pipeline system into foreign currency at the prevailing
inter-bank exchange rate or at any other rate approved by the Bank of Ghana;

(e) transfer, export and hold foreign currency outside of Ghana;
)] obtain and use letters of credit in foreign currency;

(g)  except in respect of costs incurred in Ghana to suppliers of goods or ser-
vices who are residents of Ghana which shall be paid in Ghanaian cedis,
utilize foreign currency in Ghana without restriction;

(h)  pay in foreign currency all salaries, allowances and other benefits due to
any of their employees in connection with or relating to the Project, other
than employees who are residents of Ghana and who are engaged to per-
form their duties only in Ghana; '

(€3] pay in foreign currency any amounts due to foreign contractors, share-
holders or lenders in connection with the Project;

f)] make any other payments due in connection with or relating to the Project
in foreign currency or in cedi equivalent; and

()  enter into contracts with each other for services or for the sale of goods,
and to make payment for such goods or services, in any foreign currency.
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{2) To the extent that the following are not included in subsection (1), the Company
may;
(a)  borrow money or raise equity in foreign currency from any source without
the requirement for any further approval, consent or administrative act of
the Government or any State Authority;

(k)  remit to shareholders located outside of Ghana any dividend derived from
the Company or any affiliate of the Company in Ghana or return share
capital without any deduction, withholding or other cost, in each case with-
out the requirement for any further approval, consent or administrative act
of the Government or any State Authority;

(c)  grant security over any property of the Company or any affiliate of the
Company in Ghana or elsewhere to lenders or other creditors or potential
creditors, including balances in local and foreign currency bark accounts
established onshore or offshore;

(d)  service or repay foreign loans and pay associated fees and indemnities in
any currency without being subject to any tax or withholding tax obligation
or deduction unless otherwise provided under this Act; and

(e)  remit to its lenders any principal, interest, fees or other lending costs owed
or payable by the Company or any affiliate of the Company in Ghana with-
out any deduction, withholding tax or other cost unless otherwise provided
for under this Act.

(3) The provisions of this section do not relieve the Company from filing returns on
its foreign exchange as may be required by the Bank of Ghana.

PART SIX
Volta River Authority

32. Additional functions of the Volta River Authority

In addition to its functions and duties listed in Part Two of the Volta River Develop-
ment Act, 1961 (Act 46), the Volta River Authority may either in its own right or through
its subsidiaries enter into, and perform the obligations undertaken by it in any agreement
relating to the Project to which it is a party.

33. Payments

The Volta River Authority may in connection with the Project or the transportation of
natural gas in, and the sale of natural gas transported or to be transported through, the
Pipeline System, or the provision of security in accordance with Ghana’s obligations un-
der agreements in respect of the Project,

{@)  pay shippers or sellers of natural gas transported or to be transported in the
pipeline system offshore in foreign currency; and

(b)  issue letters of credit in foreign currency.
34. Payment into public funds of moneys due to Government

Any dividend, distribution or other moneys due to Government

(a)  from any investments made by Government in the Project, and
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(b)Y  held on behalf of, or in trust for Government by VRA, any other person or
body,

shall be paid by VRA, other person or body into the Consolidated Fund, or such other
public account as may be directed by the Minister for Finance.

35. Security

(1) In addition to the provisions of section 22 (3) of the Volta River Development
Act, 1961 (Act 46), the Volta River Authority may charge any of its assets related to the
Project and revenues as security for the performance of its payment obligations under any
agreement relating to the Project to which it is a party and may do all oiber things neces-
sary for or incidental to the creation of the security.

(2) Any charge created under subsection (1) shall be registered with the Registrar
General.

36. Guarantee

(1) The Minister for Finance may on behalf of Ghana in writing guarantee the per-
formance by the Volia River Authority of its obligations under any agreement relating to
the Project to which it is a party.

(2) Moneys payable under a guarantee made by the Minister under subsection (1)
may be paid from the Consolidated Fund.

PART SEVEN

Environmental Matters

37. Responsibility for environmental damage

(1) Subject to the other provisions of this section, the Company its shareholders the
shareholders’ affiliates, a buyer, seller shipper, project contractors and any other person
engaged in activities relating to the Project shall be liable for any environmental damage
caused by the activities in accordance with the laws of Ghana.

(2) A person shall not be liable under subsection (1) for any environmental damage
that was not caused by or through the Project activities.

(3) Any environmental damage or other circumstances identified in the Environ-
mental Impact Assessment as existing prior to the Construction Commitment Bate shall
be conclusively deemed to have existed prior to the commencement of the Project activi-
ties and not to have been caused by the Company the sharcholders the sharcholders’ af-
filiates, or the Project contractors.

{4) A buyer, seller or shipper is not liable for any environmental damage that was not
caused by its activities,
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PART EIGHT

Miscellaneous Provisions

38. Access Code

The Minister may, upon receipt of a copy of a notice from the WAGP Authority to the
Company relating to a failure of the Company to comply with the Access Code make
Regulations requiring the Company to comply with the provisions of the Access Code.

39. Competition

(1} Subject to subsection (2), none of the following shall constitute a breach of any
law prohibiting or restricting any person from acting in concert or combination in relation
to competition in a market or the fixing of prices:

(@)  the entry into the International Project Agreement by the Company or the
performance of its obligations under the International Project Agreement;

{(b)  the acquisition of natural gas in a State by a buyer or shipper for transmis-
sion through the Pipeline System or the shipping of natural gas through the
Pipeline System, or through other pipeline facilities to the Pipeline System,
by a buyer or shipper;

(¢)  the offer for sale or sale of natural gas in a State by a shipper or seller
which is delivered out of the Pipeline System, or the delivery of natural gas
into a State through the Pipeline System by a shipper or seller;

(d)  the formation of the Company by the shareholders; or

(e)  the formafion of a buyer, seller or shipper by shareholders or members of
any group or consortium.

(2) Except in relation to conduct specifically mentioned in the International Project
Agreement or the Access Code, subsection (1) does not permit or authorise,
{a)  unreasonable discrimination against buyers or shippers; or

(b)  conduct by the Company, a buyer, a seller or a shipper which constitates
unfair discrimination, a lessening of competition, or which would other-
wise be regarded under competition law as an abuse of a dominant market
position.

40. Ownership of Pipeline System

(1) The Pipeline System when placed in the sea, under or over land, in accordance
with the terms of the pipeline licence shall remain the property of the Company notwith-
standing any suspension, termination, cancellation or expiry of the pipeline licence.

{2) A third party may not acquire an ownership interest in the Pipeline System by vir-
tue of that third party having an interest in the sea or under or over land where the Pipe-
line System is situated.

41. Insurance

Notwithstanding anything to the contrary contained in any law or enactment,

(@) a WAGP Company shall arrange insurance coverage for its activities in any
country of its choice; and
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(bY  ashipper shall arrange any insurance coverage for its Project activities in a
country of its choice.

42, Disapplications of existing laws

(1) The following laws shall not apply to the WAGP Company, a buyer, a seller, a
shipper or a project contractor in respect of the Project:

(a¢)  the Energy Commission Act, 1997 {Act 541) and any Regulations made
under that Act;

()  the Ghana Investment Promotion Centre Act, 1994 (Act 478); and

(¢)  subject to section 33 (3}, the Exchange Control Act, 1961 (Act 71) and any
Regulations made under that Act.

(2) To the extent that the provisions of this Act are inconsistent with the provisions of
any other law of Ghana other than the Constitution, the provisions of this Act shall prevail.

43. Definitions
In this Act, unless the context otherwise requires:

“Access Code” means the Access Code agreed by the Company and the WAGP
Authority in accordance with clause 26 of the International Project Agreement as it
may be amended from time to time by agreement between the Company and the
WAGP Authority;

“Accounting Principles” means principles for accounting which are in accor-
dance with international accounting standards, on an accrual (as opposed to cash) ba-
sis unless otherwise specifically provided in the International Project Agreement, with
revenues attributed to the accounting period in which they are earned, and costs and
expenses to the accounting petiod in which they are incurred without the need to con-
sider when the amount is received or disbursed in connection with a particular trans-
action, and costs and expenses deemed to have been incurred, in the case of physical
items, in the accounting period when title passes, and in the case of services, in the
accounting period when such services are performed,

“administrative fees” means any fees, charges or other imposts which are im-
posed or charged for services, materials or rights provided or granted by any Ghana or
State Authority;

“affiliate’” means, with respect to a person, any other person (or two or more per-
sons acting together) that directly or indirectly through one or more intermediaries,
controls, is controlled by or is under commmon control with that person, or who pos-
sesses or possess, directly or indirectly, the power to direct or cause the direction of
the management and policies of that person, whether through the ownership of voting
securities, by contract, by law or otherwise;

“agreed design standards” means the standards for the construction, operation
aned maintenance of the Pipeline System which are agreed in the International Project
Agreement;
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“approval (o operate” means an approval to operate the Pipeline System given
by the WAGP Authority to the Company in accordance with section 17;

“approved pipeline developmeni plan” means the pipeline development plan
which is approved by the WAGP Authority in accordance with the International Pro-
ject Agreement, as it may be amended from time-to-time by agreement between the
Company and the WAGP Authority;

“approved tariff methodology” means the methodology for setting tariffs for
transportation of natural gas in the Pipeline System which is agreed from time to time
by the Company and the WAGP Authority;

“buyers” means purchasers of the natural gas which has been or is to be trans-
ported through the Pipeline System;

“commercial agreements” means the gas purchase agreements, gas sales agree-
ments, gas transportation agreements, interconnection agreements and credit security
agreements defined as “commercial agreements” in the International Project
Agreement;

“Committee of Ministers” means the committee established in accordance with
article X.1 of the WAGP Treaty,

“Company” means the West African Gas Pipeline Company Limited (WAGP
Company) and includes its successors;

“Constitution” means the Constitution of the Republic of Ghana;

“debt” means any actual obligation (whether present or future, secured or unse-
cured) for the payment or repayment of money (excluding contingent liabilities,
amounts owing to trade creditors and other liabilities incurred in the ordinary course
of business);

“Exempt Goods List” means the list agreed by the Company and the WAGP Au-
thority in accordance with clause 29.13 of the International Project Agreement, and
includes any amendments to that list agreed from time-to-time;

“fiscal laws™ means laws in force in Ghana which apply in respect of the Project
and governing the fiscal topics addressed in the Agreed Fiscal Regime (including, to
the extent applicable, this Act);

“Fiscal Review Board” means the Fiscal Review Board established in accordance
with the WAGP Treaty;,

“foreign currency” means any freely convertible currency, including US dollars,
that is the lawful currency of a State other than the currency of Ghana;

“gas transportation agreement” means an agreement between a person and the
Company for the transportation of natural gas through the Pipeline System by the
Company on behalf of that person;

“Ghana” means either the Republic of Ghana or the territory of the Republic of
Ghana,

“Government” means the Government of Ghana;
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“interest” includes all forms of return in respect of a debt claim (other than re-
payment of the debt), including, for the avoidance of doubt, discounts, fees and
charges;

“International Project Agreement” means the International Project Agreement
dated 22nd May, 2003 between the Republic of Benin, the Republic of Ghana, the
Federal Republic of Nigeria, the Republic of Togo and the West African Gas Pipeline
Company Limited concerning the West African Gas Pipeline Project as may be
amended from time-to-time;

“Minister” means the Minister for the time being charged with responsibility for
energy;

“natural gas” means any hydrocarbons (or a mixture of hydrocarbons and other
gases) which at a temperature of sixty degrees Fahrenheit and at atmospheric pressure
are predominantly in a gaseous state;

“pipeline development plan” means the development plan for the Pipeline Sys-
tem prepared in accordance with the International Project Agreement;

“pipeline licence” means a licence to construct, operate and maintain the Pipeline
System granted pursuant to Part Three of this Act;

“Pipeline System’ means a natural gas pipeline running from the Alagbado T-
junction in the Escravo-Lagos Pipeline System (ELPS) near Lagos, Nigeria, through
Benin and Togo, to a terminus initially near Takoradi, Ghana, to be developed, built,
operated and maintained by the Company under the terms of the International Project
Agreement together with ancillary permanent facilities which are needed for the con-
struction and operation thereof (including compression stations, metering stations,
valve stations, lateral pipelines to and interconnection points to Cotonou, Lome and
Tema, pig launching and receiving stations and Supervisory Control and Data Acqui-
sition Systems (SCADA), and includes any extension or expansion of these;

“Project” means the development of specifications, feasibility and market studies,
design, financing, construction, ownership, operation and maintenance of the Pipeline
System;

“project activities” means activities undertaken within one or more of the States
by a WAGP Company, the shareholders or the project contractors in connection with
the implementation of the Project;

“project authorisations” means all rights, permits, licences, consents, permissions,
exemptions and approvals (including those identified in detail in the approved pipeline
development plan) which are needed by a WAGP Company or a project contractor for
the successful implementation of the Project, or to fulfil commitments made under the
commercial agreements or for the exercise of any of the rights of the Company under
the International Project Agreement, and includes the pipeline licences;

“project contractors” means any contractors, subcontractors, advisers or agents
of the Company engaged in connection with the implementation of the Project;
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“project rights” means all of the rights, entitlements and benefits conferred on
the Company by the International Project Agreement, including the right of the Com-
pany to be issued the project authorisations and to implement the Project in accor-
dance with the terms of the International Project Agreement;

“right of way” means a strip of land or seabed or subsoil of a width specified in
the approved pipeline development plan either side of the route specified in the ap-
proved pipeline development plan;

“Rules of Procedure” means the rules of procedure to be established by the Min-
ister in accordance with Article VI of the WAGP Treaty;

“sellers” means the sellers of natural gas which has been or is to be transported
through all or part of the Pipeline System;

“shareholders” means
(a)  the affiliate of Chevron Nigeria Limited that holds shares in the Company;

(b)  the affiliate of the Shell Petroleum Development Company of Nigeria Lim-
ited that holds shares in the Company;

(¢}  Nigerian National Petroleum Corporation;

(d)  the affiliate of the Volta River Authority that holds shares in the Company;
and, if they exercise existing options to take up shares in the Company;

(e) Société Béninoise de Gaz §.A.; and

] Société Togolaise de Gaz S.A.;
and their successors and assigns, each a “shareholder”;

“shipper” means a person who enters into a gas transportation agreement with the
Company;

“State Authorities” means the Government and each aspect of the Government at
every level, including central, regional and local authorities or bodies, and all non-
judicial instrumentalities, statutory bodies, taxing anthorities, branches and subdivi-
sions of any of the foregoing, and any entity which is directly or indirectly controlled
by Ghana or one or more Staie Authorities; and includes the Environmental Protec-
tion Agency, the Tax Authority of Ghana and the Technical Authority; and each a
“State Authority’”;

“Steering Committee” has the meaning given to it in the International Project
Agreement; :

“supplemental authorisations” means all rights, permits, licences, consents, per-
missions, exemptions and approvals which under the laws of a State are required by a
buyer, a seller or a shipper or any other person in connection with the sale or purchase
or transportation of natural gas which has been or is to be transported in the Pipeline
System or the transportation of natural gas in the Pipeline System;

‘“tax” or “taxes” means any existing or future taxes, levies, duties, customs, im-
posts, contributions (such as Social Fund and compulsory medical insurance contribu-
tions), fees, assessments or other similar charges payable to or imposed by Ghana or a
State Authority, but does include administrative fees, to the extent the fees do not ex-
ceed a reasonable amount for the services, materials or rights provided or granted;
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“Tax Authority” means

(@)  for Value Added Tax, the Value Added Tax Service;

(b)  for customs and excise duties, the Customs, Excise and Preventive Service;
(¢)  forincome tax or any other tax matter, the Internal Revenue Service;

“Tax Year” means a period of one year beginning on st Januvary and ending on
31st December;

“Technical Authority” means the Ministry of Energy and the Energy Comimission;

“US dollars” or “US$” means the lawful currency of the United States of America;

“VRA” means the Volta River Authority and its subsidiaries;

“WAGP activities” means any activities of the Company or any subsidiary of the
Company which:

(@) are engaged in by the Company or its subsidiary in relation to the Pipeline
System business, or for the purpose of furthering the West African Gas
Pipeline System business; or

(b)  are agreed by the Company and the WAGP Authority to be a WAGP activ-
ity, but does not include
(i) the operation of local distribution companies, or
(ii) any other activity agreed by the Company and the WAGP Authority
not to be a WAGP Activity;

“WAGP Company” means the Company and any wholly owned subsidiary of
the Company which is the subject of a notification to the WAGP Authority and the
Tax Authorities in accordance with the International Project Agreement;

“WAGP Treaty” means the Treaty dated 31st January, 2003 between the Repub-
lic of Benin, the Republic of Ghana, the Federal Republic of Nigeria and the Republic
of Togo concerning the West African Gas Pipeline Project;

“WAGP Tribunal” means the tribunal of that name established by the WAGP
Treaty;

“WAGP Regulations” means Regulations made under section 26 of this Act; and
“West African Gas Pipeline Authority” or “WAGP Authority” means the body
of that name established under the WAGP Treaty.
44. Transitional Provisions

The Steering Committee appointed under the International Project Agreement shall
until the WAGP Authority is fully established perform the functions of the WAGP Au-
thority under this Act.
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FIRST SCHEDULE
[Section 1 {a)]

Functions of the WAGP Authority

1. Representation Functions

The WAGP Authority is empowered to take the following actions and decisions in the
name and on behalf of the States:

()

(&)

(c)

(d)

(e)

&

()

@

W

(k)

it

(n)

(n)

give consent to changes to the legal corporate structure of the Company as pro-
vided in clause 5.2 of the International Project Agreement or to a transfer by the
Sharehoiders of shares in the Company as provided in clause 5.5 of the Interna-
tional Project Agreement;

monitor compliance by the Company with its obligations under the International
Project Agreement;

give interim and final approvals to the Company of the design of the Pipeline
System and the plans for its fabrication or construction, in accordance with
clause 16 and Schedule 17 of the International Project Agreement;

approve the Conceptual Design Package and the Front End Engineering Design
Package in accordance with Schedule 17 of the International Project Agreement;

negotiate and agree the terms of, and approve the pipeline development plan
with the Company, including amendments to the approved pipeline development
plan;

negotiate and agree with the Company, amendments to the conditions on which
pipeline licences are granted;

negotiate and agree with the Company the terms of the Access Code and any
amendments fo it, in accordance with clause 26 of the International Project
Agreement;

negotiate and agree with the Company waivers of the requirements of the Access
Code or of clause 26 of the International Project Agreement as contemplated in
clause 26 of the International Project Agreement;

consult with the Company on the text of the WAGP Regulations and following
notification by it of the proposed changes consult with the Company on the
terms of any amendments to the Regulations, in accordance with clause 12.1 of
the International Project Agreement;

negotiate and agree the appointment of a third party operator of the Pipeline Sys-
tem in accordance with Clause 23.2 of the International Project Agreement;

consult with the Company on proposals for amendment to this Act. in accor-
dance with clause 8.4 of the International Project Agreement;

negotiate and agree with the Company, any matters arising in connection with
any expansion of the pipeline system as stated in clause 24 and Schedule 19 of
the International Project Agreement;

give to the Company Notice of Failure to comply with the Access Code, in ac-
cordance with clause 26.7 of the International Project Agreement;

give to the Company notice to remedy a breach of the International Project
Agreement, in accordance with clause 37.2 of the International Project Agreement;
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(0}

®)

)]

(s}

o

(2

()

(w)

{x)

(z)

{aa)

(bb)

(cc)

(dd)

(ee)

give to the Company a Notice of Default. in accordance with clause 37.4 of the
International Project Agreement;

resolve the consequences of a default of the International Project Agreement by the
Company, in accordance with clause 37 of the International Project Agreement;

co-ordinate the administration of the Fiscal Laws in accordance with Schedule 8
of the International Project Agreement, including the giving of notices of as-
sessmment, negotiating and agreeing interest rate deductibility mechanisms or ap-
proving the terms of loan agreements for interest rate deductibility purposes;

act on behalf of the State’s respective tax authorities in regpect of any proceed-
ings brought by the Company against any or all of the State Parties before the
WAGP Tribunal;

report to the Committee of Ministers on the implementation by the State Parties
of their obligations under the Treaty and, in particular, where it appears that a
State Party or State Autherity is failing to comply with the provisions of this
Treaty or this Act to the detriment of the Company, a project contractor, a buyer,
a seller or a shipper;

carry out audits of the Company under clause 10 of the International Project
Agreement;

prepare and submit to the Company a budget for its operation as specified in
clanse 9.4 (b) of the International Project Agreement, and notify the Company of
its funding requirements as provided in clause 9.4 (c) of the International Project
Agreement and agree o cerfain changes of the funding of the WAGP Authority
as referred to in clause 9.4 (f) of the International Project Agreement;

give the Company prior written permission to enter into gas transportation agree-
ments other than foundation gas transportation agreements, which are not in ac-
cordance with the Access Code;

provide the Company with any approvals or consents that may be required pur-
suant to the International Project Agreement;

negotiate and agree on inclusion of items in the Exempt Goods List;

negotiate and agree maintenance standards with the Company in accordance
with Schedule 9 to the International Project Agreement;

negotiate and égree changes to the approved tariff methodology with the Com-
pany in accordance with Schedule 7 of the International Project Agreement;

establish and agree with the Company a certification system;

give notice of intention of acceptance of transfer of the Pipeline System follow-
ing cessation of operation by the Company as specified in clause 41.4 (a) of the
International Project Agreement;

make certain notifications as are specified in the International Project Agreement
or in the WAGP Regulations;

agree with the Company on a replacement index as referred to in clause 49 of the
International Project Agreement; and

in the event of any challenge to the project authorisations or supplemental au-
thorisations, intervene as provided in clause 32.2 of the International Project
Agreement,
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2. Facilitation functions
The WAGP Authority has the following facilitating functions:

(a)

(&)

(c)

(d)

{e)

(g)

()

@

facilitate the grant, renewal or extension of project authorisations and supple-
mental authorisations in accordance with clauses 16 and 17 of the International
Project Agreement;

receive, review and consult with the Technical Authorities and comment on the
conceptual design package and the front end engineering design package in ac-
cordance with Schedule 17 of the International Project Agreement;

receive, review and respond to the draft and final pipeline development plan and
preposed amendiments to the approved pipeline development plan;

receive, review and respond to the draft and final environmental impact assess-
ment and environmental management plan, and co-ordinate and facilitate all
necessary environmental approvals;

co-ordinate amendments to the environmental management plan in accordance
with clause 19 of and Schedule 2 to the International Project Agreerment,

provide administrative services for the Fiscal Review Board and the WAGP Tri-
bunal in accordance with the Rules of Procedure;

receive reports from the Company as specified in the International Project
Apreement or in the WAGP Regulations;

distribute the original and amended emergency response plan prepared by the
Company in accordance with the International Project Agreement; and

notify relevant agencies of occurrence of an emergency condition,

3. Repulatory functions

The WAGP Authority has the following regulatory functions:

(a)

(b

()

(d)

{e)

review and respond fo the Company in relation to, application for approvals to
operate and grant approvals to operate, in accordance with clause 16.5 of the In-
ternational Project Agreement and the WAGP Regulations;

enforce the WAGP Regulations and exercise the powers and responsibilities
conferred on it under the WAGP Regulations, including inter alia its powers to
inspect the design, construction and operation of the Pipeline System in accor-
dance with clauses 16.5 and 22.8 of the International Project Agreement and the
WAGP Regulations;

monitor compliance with and enforce the Access Code and exercise the powers
and responsibilities conferred on it under the Access Code and any implementing
Regulations; if at any time the Access Code is to be implemented in accordance
with clause 26.7 of the Internationat Project Agreement;

intervene and use its best endeavours to procure the compliance by a State Party
or a State Authority with the International Project Agreement or this Act where
the State Party or State Authority has failed to comply to the detriment of a
WAGP Company, a project contractor, a buyer, a seller or a shipper; and

act as a mediator between the Company and an aggrieved person who wishes to
become a shipper.
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SECOND SCHEDULE
[Section 30}

Agreed Fiscal Regime

PART ONE

Introduction

1. WAGP Companies

(1) This Schedule sets out the principles and rules relating to the liability for, the calcu-
lation of, and method of assessment of, tax on the Company including in respect of each other
WAGP Company that is a branch of the Company in accordance with paragraph 16 (3) of this
Schedule in relation to WAGP Income.

{2) For the purposes of this Schedule, all income accrued and expenses incurred by any
WAGP Company in respect of WAGP Activities, is income accrued and expenses incurred by
the Company, and the Company shail be liable to income tax in respect of it accordingly.

(3) A WAGP Company other than the Company shall not have any liability to income
tax in respect of WAGP Activities,

{(4) The Non-WAGP Regime shall not apply to any WAGP Company in respect of
WAGP activities or WAGP Income except as set out in this Scheduie,

(5) All income tax liabilities of the Company, and payments made by the Company in
respect of those liabilities, shall be to the Internal Revenue Service.

(6) The WAGP Authority shall participate in the determination of the liability of the
Company to pay income tax as set out below.

(7) The income tax liability of the Company shall be calculated by reference to each Tax
Year.

2. Other persons

(1) This Schedule also sets out the principles and rules relating to the Hability for, and
the caleulation of, tax on buyers, sellers, shippers and project contractors, to the extent speci-
fied in this Schedule.

{2) The Non-WAGP Regime applies to such persons in respect of those activities of
theirs which are contemplated in this Schedule and shall be modified in accordance with this
Schedule.

(3) If any WAGP Company undertakes any action, transaction or agreement, whether or
not as a part of an arrangement or series of arrangements where the principal purpose of the
WAGP Company in undertaking that action, transaction, agreement, arrangement or series of
arrangements,

(a) is to obtain for the Company a relief or increased relief from repayment or in-
creased repayment of income tax on WAGP Income imposed by this Schedule;
or

(&) is for the avoidance or reduction of a charge to income tax or an assessment to
income tax.

the amount of the relief, repayment or charge for the Company shall be the amount that would
have been the case had the action, transaction or agreement or arrangement or series of ar-
rangements not been undertaken.
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Interpretation

For the purposes of this Schedule:

“Agreed Fiscal Regime” means the fiscal regime as set out in section 30 of this Act
and this Schedule;

“Applicable Person” means a WAGP Company or any other person including project
contractors, buyers, sellers and shippers to whom the Agreed Fiscal Regime applies;

“Applicable Rate” means a rate of interest equal to fifteen percent per annum, com-
pounding annually;

“Certification System” has the meaning given to it in the International Project
Agreement;

“Completion Date” has the meaning given to it in the International Project Agreement;

“Construction Expenditure” has the meaning given to it in the International Project
Agreement;

“debt” means any actual obligation whether present or future, secured or unsecured
for the payment or repayment of money excluding contingent liahilities, amounts owing to
trade creditors, and other liabilities incurred in the ordinary course of business;

“Dispute Resolution Procedure” has the meaning given o it in the International Pro-
ject Agreement;

“Eligible Developmenti Costs” has the meaning given to it in Schedule 16 of the In-
ternational Profect Agreernent;

“equity” means total assets, including retained earnings and other surplus reserves less
total liabilities including debt, with the resulting sum being equal to the values ascribed to
common stock, preferred stock, capital surplus or paid in capital and retained earnings or
earned surplus, as disclosed in the audited accounts;

“Fiscal Review Board” means the Fiscal Review Board established in accordance
with the WAGP Treaty,

“Fiscal Start Date” has the meaning given to it in the International Project Agreement;

“income tax” means amounts payable by a WAGP Company in accordance with Part
Two of this Schedule;

“minor taxes™ means taxes other than Income Tax, VAT and customs duties;

“Non-WAGP Regime” means the legislation, regulations, principles of interpretation
and application and any other features of the system of taxation applicable either generally
or specifically in Ghana, as amended, modified or enacted from time-to-time which s not
legislation introducing, amending, modifying, re-enacting or consolidating the Agreed
Fiscal Regime;

“Reservation Charge” has the meaning given to it in the International Project
Agreement; and

“WAGP Authority Charge” has the meaning given to it in the International Project
Agreement.
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PARTTWO

Income Tax

4, Liability to and rate of income tax

(1) Subject to the principles and rules set out in this Schedule, and in particular to para-
graph 13 of this Part, the Company shall pay to Ghana, in respect of each Tax Year, income
tax at the rate of thirty-five percent of its taxable income attributable to Ghana in the Tax
Year.

(2) The taxable income of the Company attributable to Ghana shall be calculated as set
out in this Part following the apportionment between the States of WAGP income, allowable
expenses and capital allowances as set out in this Part of this Schedule.

(3) In calculating the amount due in respect of income tax from the Company to Ghana,
credit shall be given for any state liability which the Company has elected under subpara-
graph (8) of this paragraph.

(4) Under this Schedule “state liability’” means any or all of the following:

{a) an amount of money which has been determined under the Dispute Resolution
Procedure to be owing by Ghana to the Company under clause 36.4 of the Inter-
national Project Agreement;

(b) an amount of money which has been determined in accordance with this Sched-
ule to be owing by Ghana to the Company under the Fiscal Laws and in respect
of which no further appeal is permitted under Part Seven of this Schedule
(whether as a result of the expiry of any time limit or otherwise) or in respect of
which Ghana has confirmed that no appeal will be made by it;

{¢) an amount of money which is deemed under subparagraphs (5) or (6) to be ow-
ing by Ghana to the Company under this Part;

{d) an amount of money which has been determined under paragraph 7 of this Part
to be owing by Ghana to the Company;

{e) interest on any of the above amounts arising under paragraph 20 (2} of this Part
or clause 44.3 of the International Project Agreement,

(5) Where the Company claims that an amount is owing by Ghana to the Company un-
der the Fiscal Laws including interest arising under paragraph 20 (2} of this Part in respect of
which a further appeal is permitted under Part Seven of this Schedule; and in respect of which
Ghana has not confirmed that no appeal will be made by it, the Company may give to the
WAGP Authority and to the Tax Authority written notice setting out particulars of the amount
in question and the circumstances in which the liability arose.

(6) I Ghana disputes that any part of the amount set out in the notice is owing (o the
Company, it may within thirty days of receipt of such notice make application to the WAGP
Tribunal for a determination that the amount or a part of it is not owing by Ghana to the Com-
pany and if Ghana does not make such an application, or does not make it in respect of the
whole of the amount claimed, then for the purpose of this Schedule the amount stated in the
notice, or if Ghana disputes only part of the amount stated in the notice the balance of the
amount claimed, shall be owing by Ghana to the Company and shall be a state liability in ac-
cordance with subparagraph (4} {¢) above.

{7) If Ghana makes an application in accordance with subparagraph (5) to the WAGP
Tribunal for a determination that an amount is not owing by it to the Company and

(a) the application is dismissed in whole by the WAGP Tribunal, the amount stated
in the notice shall be owing and shall be a state liability;
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(&) the application is dismissed in part by the WAGP Tribunal, the amount stated in
the notice which relates to that part of the application which was dismissed shall
be owing and shall be a state liability;

(¢} the WAGP Tribunal makes a determination that an amount is owing, then that
amount shall be a state liability.

(8) The Company may in return, elect to treat any part of a state liability as a credit in
the calculation of the amount of income tax due to Ghana in respect of the Tax Year to which
the return relates.

(9) A notice shall be given within thirty days before the submission of the return and
where a notice is given in accordance with this subparagraph the liability of the Company to
income fax for the Tax Year to which the return relates shall be reduced accordingly.

5. Taxable income

(1) “Taxable income” for any period equals the amount of WAGP income attributable to
Ghana for that period less the aggregate of:

{«) allowable expenses attributable to Ghana for that period;
{b) capital allowances attributable to Ghana in respect of that period; and

(¢} any allowable losses available in Ghana.

6. WAGP income and allowable expenses

For the purposes of this Schedule,
“income” means any receipts or realised gains of a revenue nature, determined in ac-
cordance with the Accounting Principles and includes amounts recovered by way of insur-
ance claims, judicial or arbitral awards, recovered legal costs, rental or refunds, proceeds

from sale or exchange of plants, facilities, supplies, sale or licence of intellectual property,
where under the Accounting Principles such amounts would be treated as income; and

“expenses’” means any payment or outflow or depletion of assets or incurrence of li-
abilities, other than distributions to equity participants.
7. WAGP income

(1) Subject to subparagraph (2), the amount of “WAGP income” for any Tax Year is the
aggregate of

{«) payments accrued by the Company during that Tax Year that are derived from
natural gas transpoitation operations which are WAGP Activities;

{b) income accrued during that Tax Year in respect of any debt claims in which the
Company is the creditor;

{¢) any other income incidental to WAGP Activities accrued by the Company dur-
ing that Tax Year; and

(¢/) any Negative Pool Balance in respect of that Tax Year,
(2) WAGP income shall not include

{a) an amount accrued in respect of the disposal of any capital asset other than as
provided under subparagraph (1) (d);

(b)  any accrual in respect of the WAGP Authority Charge or any part of the WAGP
Authority Charge;
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(9]

(d)

(e)

any dividend or any accrual in respect of any dividend received from any WAGP
Company;

an amount accrued or payable to a WAGP Company by a State under the Inter-
national Project Agreement, except where and to the extent that the amount paid
is compensation for or re-imbursement of lost WAGP income; or

an interest or other income accruing prior to the Fiscal Start Date,

8. Allowable expenses

(1) “Allowable Expenses” for a period means all expenses, other than non-allowable
expenses, which are incurred in that period including accruals on any debt claims where the
Company is the debtor wholly, exclusively and necessarily for the purpose of deriving WAGP

income.

(2) For the avoidance of doubt, expenses shall not cease to be allowable expenses solely
as a result of being incurred in respect of related party transactions.

(3) For the purposes of this Schedule, an expense shall be treated as incurred at the time
at which and to the extent that an accrual in respect of the expense is properly recordable in
the accounts of the Company in accordance with the Accounting Principles (or, in the case of
costs incurred by shareholders or their affiliates, in the account of that person in accordance
with its Accounting Principles).

9. Scope of “non-allowable expenses™

“Non-allowable expenses’ means:

()

(b}

(c)

expenses that are interest, to the extent that—

M

(ii)

(iii}

the average ratio of debt to equity for the consolidated group during the
Tax Year exceeds 70:30 provided that in calculating the amount of allow-
able expenses and non-allowable expenses, where this ratio is exceeded,
the amount of the interest expense shall be pro-rated between the two in
accordance with the amount of debt that falls within and exceeds this
ratio, respectively;

such interest expense is incurred in an amount exceeding a reasonable
commercial return for a borrowing between unconnected parties on the
same terms for the same amount and entered into af the same time and for
the same period and in the same currency as the relevant borrowing by the
Company; and for the purpose of determining whether any interest ex-
pense exceeds the reasonable cormercial return, where the Company and
the WAGP Authority agree on a mechanism for determining reasonable
interest rates for the purposes of this paragraph, or if the WAGP Authority
approves the terms of a finance facility, then any interest expense incurred
under a facility which complies with that mechanism or under any facility
the terms of which are so approved, shall not be a non-allowable expense;
or

the debt in respect of which the interest expense accrues, is incurred for
the principal purpose of reducing the Company’s tax liability;

any expenses incurred in providing business entertainment or gifts, other than
the cost of accommuodation, food and drink atiributable to any employee or direc-
tor of any WAGP Company incurred in Ghana;

legal fees or other costs of proceedings incurred in relation to arbitration of any
determination under the International Project Agreement,

[dssue 1}
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() any expenses incurred prior to the Fiscal Start Date;

(¢) any expenses already taken into account as a deduction in respect of any tax
liability calculated by reference to net profits or gains of any shareholder or af-
filiate of a shareholder in Ghana;

()  any expenses in relation to any purchase of goods or services from any share-
holder or an affiliate of a sharcholder to the extent that the consideration given
exceeds the consideration which would be payable in an arm’s length transaction
of substantially the same nature between unconnected parties;

(g) the cost of any letter of guaraniee from sharcholders or affiliates to the State,
which is given in relation fo the International Project Agreement;

(h) fines and penalties imposed under any law and the costs of indemnities to em-
ployees, conlractors or agents of any WAGP Company in respect of the fines
and penalties;

() any general overhead or general head office costs incurred by shareholders or
affiliates and re-charged to any WAGP Company which does not include any
amounts charged in respect of specific services supplied and separately invoiced
by the shareholders or affiliates, to the extent that these exceed one and a half
percent of the Company’s aggregate allowable expenses, excluding the amounts
to be re-charged, for the relevant Tax Year,

(/) any depreciation for accounting purposes in the value of any assets;

(k) any capital expenditure or any debit for accounting purposes arising by reference
to any capital expenditure;

()  any payment by the Company to the WAGP Authority which is re-imbursable
through the WAGP Authority Charge; and

() any payments of, or on account of, tax and any interest, supplement or penalty in
respect of an underpayment of, or on account of, tax.

10. Reliefs

“Claimed reliefs’” are the allowable losses available in Ghana plus capital allowances
claimed in the return in respect of Ghana for the relevant Tax Year.

11. Loss Reliefs

(1) If in any Tax Year the amount of allowable expenses attributable to Ghana exceeds
the amount of WAGP income attributable to Ghana, the excess shall be an “allowable loss” of
the Company available in Ghana for that Tax Year.

{2) An amount of allowable loss shall be cartied forward and may be claimed by the
Company in any of the nine subsequent Tax Years in accordance with this paragraph and with
paragraph 5 of this Schedule.

(3) Where an amount of any allowable loss is claimed and utilised by the Company in
Ghana in any subsequent Tax Year,

(¢) the amount of the taxable income of the Company in Ghana in respect of that
Tax Year shall be reduced by the amount of allowable loss so claimed; and

(b) the amount of that allowable loss that may be carried forward for use in Ghana in
subsequent Tax Years shall be reduced by the amount so used.

(4) The Company’s claim of any amount of allowable loss shall be in chronological or-
der beginning with those that arose in the earliest available Tax Year.
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12. Capitial Allowances

(1) All eligible development costs, and to the extent not included in the eligible devel-
opment costs, all allowable expenses together with all expenses excluded from the definition
of allowable expenses solely by reason of paragraph 9 (¢) incurred by the Company prior to
the Fiscal Start Date, less the sum of all WAGP income derived by the Company prior to the
Fiscal Start Date, including the amount of any interest income accruing to the Company prior
to the Fiscal Start Date, shall be the amount of the “capital account” as at the Fiscal Start Date.

(2) At the end of each Tax Year ending after the Fiscal Start Date, the amount of the capi-
tal account of the Company shall be adjusted by adding the amount of capital expenditure in-
cwrred by the Company in that Tax Year, other than capital expenditure incurred prior to the
Fiscal Start Date, and subtracting an amount equal to the aggregate of the Disposal Proceeds for
that Tax Year except that the result shall not leave the capital account as a negative mumber.

(3) To the extent that the aggregate of the disposal proceeds for any Tax Year exceeds
the amount of the capital account after adding the amount of capital expenditure incurred by
the Company in that year but prior to adjustment in accordance with subparagraph (2) in re-
spect of the amount equal to the aggregate of the disposal proceeds for that Tax Year or in
accordance with this sabparagraph, the amount of the excess, the “Negative Pool Balance”,
shall be treated as WAGP income of the Company for the relevant Tax Year; and the amount
of the capital account shall be reduced to Zero.

(4) The Company may elect to claim an amount of relief, referred to as “capital allow-
ances” equal to not more than twenty-five percent of the balance of its capital account at the
end of the relevant Tax Year,

{5) The amount of the capital allowances shall be taken into account in reducing the tax-
able income of the Company for the relevant Tax Year as described in paragraph 5, and shail
be deducted from the capital account at the commencement of the next succeeding Tax Year.

(6) Capital allowances shall not be claimed, and the balance of the capital account shail
not be reduced until the Tax Year or part thereof which falls after the end of the income tax
holiday period, and in subsequent Tax Years,

(7) “Capital expenditure” is
{a@) the expenses of acquiring or improving any asset which is a capital asset; and
(b) the expenses of capital services
but, in each case, shall not include any expenses that do not exceed US$10,000.

(8) An asset is a “capital asset” if that asset is acquired not with a view to its sale for a
profit, but is used for the enduring benefit of the business of the Project.

(9) A service is a “capital service” if that service is not provided to the Company or ac-
quired hy the Company to be utilised by the Company directly for an onward supply of goods
and services with a view to profit, but is supplied for the enduring benefit of the business of
the Project.

(10) 'The Company will keep a ledger in US dollars recording all capital expenditure in-
curred and the capital asset in respect of which that capital expenditure has been incurred.

(11) Where any capital asset is disposed of by the Company other than 4 disposal which
is disregarded in accordance with paragraph 16 (3) (d) of this Schedule, “disposal proceeds”
shall artse in the Tax Year in which the disposal takes place, and the amount of the “disposal
proceeds” shall be the amount of the sale proceeds or the value of other consideration received
for that capital asset.
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13, Income Tax Holiday

(1) The “income tax holiday period” shall be the period starting on the Fiscal Start Date,
and lasting for sixty months,

(2) Income tax is not payable by the Company in respect of WAGP income arising prior
to the fast day of the income tax holiday period.

(3) If a Tax Year begins before and ends after the last day of the income tax holiday pe-
ried, the amount of WAGP income eamed and allowable expenses incurred in that Tax Year
in the part periods before the last day and after the last day of the income tax holiday period
shall be calculated on a pro-rata basis by apportionment of the total WAGP income and al-
lowable expenses of the Tax Year between the two periods according to the number of days
failing before that last day and the number of days falling after.

(4) The maximum capital allowances claimable in respect of the period after the last day
of the tax holiday period shall be pro-rated downwards in the same marnmner.

(5) For the avoidance of doubt, income tax payable in respect of taxable income arising
during the Tax Year in question shall be calculated only by reference to WAGP income and
allowable expenses apportioned to the period after the last day of the income tax holiday period.

14, Assessment and Administration

(1) All WAGP income, allowable expenses and capital allowances for a Tax Year shall
be apportioned between each State in proportion to that State’s Apportionment Percentage for
that Tax Year determined in accordance with this paragraph irrespective of where or how such
WAGP income might have been earned or accrued or expenses incurred.

{2} In each Tax Year the “"Apportionment Percentage” of Ghana shall be derived accord-
ing to the following formula:

APs =45 x (LS-LT) + (RCS + RCT)) + 2.5

where
APs = the Apportionment Percentage of Ghana in the Tax Year, expressed as a percentage;
Ls = the length of pipeline comprised in the Pipeline System situated within Ghana as on

Ist January in that Tax Year, which has been commissioned, for which purpose the
length of the pipeline within Ghana shall be determined by the as built survey car-
tied out by the Company, and the length of lateral pipelines shall be included;

LT = the total length of pipeline comprised in the pipeline system as on ist January in
that Tax Year, which has been commissioned, for which purpose the length of the
pipeline shall be determined by the as built survey carried out by the Company, and
the length of lateral pipelines shall be included:

RCS = the sum of the quantities of reserved capacity which are reserved at any time for
transportation of natural gas as on Ist January in that Tax Year, for delivery out of
the Pipeline System in Ghana; and

RCT = the total sum of the quantities of reserved capacity which are reserved at any time
for transportation of natural gas as on Lst Jannary in that Tax Year.

(33 On or before 10th January in each Tax Year, the Company shall nofify the WAGP
Authority and the Tax Authority of its calculation of the Apportionment Percentage of each
State for that Tax Year.

VII — 4181 [Tssue 1]




ACT 681
West African Gas Pipeline Act, 2004

{4) The WAGP Authority shall on or before 31st January in that Tax Year notify the
Company, on behalf of all of the Tax Authorities, whether it accepts the correctness of that
calculation.

(5) H the WAGP Authority notifies the Company that all of the Tax Authorifies accept
the correctness of the calculation, or if the WAGP Authority fails to notify the Company by
31st January, then the Apportionment Percentages for that Tax Year shall be as calculated by
the Company.

(6) If the WAGP Authority notifies the Company that one or more Tax Authorities do
not accept the correctness of the calculation, the Dispute Resolution Procedure shall be used
to determine the Apportionment Percentage to apply for that Tax Year.

(7) Pending the final determination under the Dispute Resolution Procedure, the Appor-
tionment Percentages which applied during the previous Tax Year shall continue to apply.

(8) Upon the final determination of the Apportionment Percentages under the Dispute
Resolution Procedure, there shall be an adjustment between the States and if applicable, be-
tween the States and the Company of any moneys paid by or to the Company, without penal-
ties or interest {including any supplement or interest as set out in paragraphs 20 (1) or 20 (2)
of this Schedule, or any penalties set out under Part Six of this Schedule.

(9) The Apportionment Percentages to apply in any Tax Year, or the method of deter-
mining the Apportionment Percentages, may be adjusted by the States by written notice
signed by each Relevant Minister and delivered to the Company prior to that Tax Year; pro-
vided that:

{a) the total of the Apportionment Percentages to apply in a Tax Year shall always
equal one hundred percent;

(b) if a methodology is to be used to determine the division of the Apportionment
Percentages between the States, the Apportionment Percentages shall be readily
ascertainable on or before 1st January in the Tax Year concerned; and

{c) if on lst January in a Tax Year adjusted Apporitonment Percentages which the
States intend to apply in that Tax Year are not readily ascertainable in accor-
dance with subparagraph (&) above, then the Apportionment Percentages which
applied in the previous Tax Year shall continue to apply.

15. Tax returns

(1) Commencing with the Tax Year in which the Fiscal Start Date occurs, the Company
shall submit returns for each Tax Year as set out in the subsequent subparagraphs.

(2) The returns shall comprise the audited company accounts of the Company, prepared
in accordance with the Accounting Principles together with tax accounts showing the appro-
priate tax adjusiments to the financial statements.

(3) The returns shall include the results of the Company irrespective of the State to
which they relate and the results of each other WAGP Company that is deemed to be a branch
of the Company pursuant to paragraph 16 (3) and shall be prepared in accordance with the
bases and assumptions in paragraph 16 (3).

{4) The returns shall set out the WAGP income, allowable expenses and capital allow-
ances for that Tax Year and the apportionment in accordance with paragraph 14 (2) above of
those amounts to each State, and sha]l include a calculation of the Company’s liability to in-
come tax in each State for that Tax Year and the basis of that calculation,

(5) The Company shall maintain its accounting records and present its financial state-
ments, income tax computations and returns in US dollars.

[Essue 1] VII — 4182



ACT 681
West African Gas Pipeline Act, 2004

{6) The Company shall keep its original financial statements, income tax computations,
returns and all reasonably necessary supporting documentation in premises sitnated within one
of the States at the choice of the Company.

{7) The Company shall submit one return to the WAGP Authority and one to Internal
Revenue Service within six months of the end of the Tax Year and the final date of the six
month period shall be the “Filing Date”,

(8) The Internal Revenue Service together with the relevant Tax Authorities of the other
States shall joinily review the returns in conjunction with the WAGP Authority and prepare a
single combined assessment referred to as the “Combined Assessment” on the basis of the
information contained in the refurns.

(9} The Combined Assessment shall show the calculation of the taxable income of the
Company in each State for the Tax Year in question, and the liability of the Company to each
State for income fax in respect of the Tax Year in question, having credited any amounts to be
credited in accordance with paragraph (2) above, and shall constitute a tax assessment referred to
as the “Assessment” by each individual State for the amounts so assessed in respect of that State.

(10) The WAGP Authority shall, on behalf of the Tax Authority in each State, issue the
Combined Assessment to the Company within ninety days of the Filing Date; except that if
the Company has not provided with the returns reasonably adequate information to justify the
claims and caleulations in the returns, the WAGP Authority may, within thirty days of the
Filing Date, request such further information as it may reasonably consider necessary to jus-
tify the claims and calculations in the Returns, in which case the issue of the Combined As-
sessment shall be no later than

{a} ninety days following the Filing Date, and

(b) thirty days after the Company provides such further information, the such late
being the “Assessment Due Date”.

(L1} If the Company fails to submit returns in accordance with subparagraphs (1) to (7)
above on or before the date falling twelve months after the Filing Date, the Internal Revenue
Service together with the Tax Authorities in the other States may jointly (but not otherwise
than jointly}) in conjunction with the WAGP Authority prepare a Combined Assessment on the
basis of the information of which they are aware,

(12) 'The Combined Assessment prepared in accordance with subparagraph (11) shall
constitute a tax assessment by each individual State for the amounts so assessed in respect of
that State.

(13) If after the notification of a Combined Assessment the Company submits returns in
accordance with requirements of subparagraphs (1) to (7) above, the returns shall be assessed
in accordance with this Schedule and following such Assessment subparagraph (12) shall
cease to have effect and this Schedule shall apply as if no Combined Assessment had been
tssued under subparagraph (11).

(14) If no Assessment is issued in accordance with subparagraph (10) on or before the
Assessment Due Date, then the Company shall be deemed to have been assessed by the nter-
nal Revenue Service, exactly in accordance with the return filed by the Company, and such
deemed Assessment shall constitute the Assessment by Ghana accordingly.

(15) An Assessment of liability to income tax of the Company shall only be made in ac-
cordance with subparagraphs (9), (10), (L1) and {14}, shall be made by the Internal Revenue
Service otherwise than in accordance with those paragraphs.

(16) An Assessment made under subparagraphs (109, (11) or (14) shall be without preju-
dice to the power for an amended or altered Assessment to be made following an audit, in
accordance with paragraphs 17 (4), (5) and (6).
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16. Consolidated tax refurns

(1) The Company shall promptly notify the WAGP Authority and the Internal Revenue
Service in writing, when any wholly owned subsidiary of the Company engages in WAGP
activities.

(2) The Company and any subsidiary in respect of which the Company gives a notice
under subparagraph (1) together referred to as the “consolidated group” shall be treated as a
consolidated entity for the purposes of calculating the liabilities to income tax of the members
of the consolidated group under this Schedule.

(3) For the purposes of Part Two of this Schedule, each of the members of the consoli-
dated group other than the Company shall, with respect te the Tax Year in which notice is
given under subparagraph (1) above and each subsequent Tax Year, be deemed to be a branch
of the Company in respect of WAGP income, allowable expenses and claimed reliefs, and

(a) income accruing to any other WAGP Company shall be treated as if it is or was
accrued by or to the Company;

(h) allowable expenses incurred by any other WAGP Company shall be treated as if
they are or were incurred by the Company;

(¢) the belief, intent or purpose of the company shall be the same as that of the
WAGP Company concerned, had no consolidation taken place;

() any payments to and receipts from another member of the consolidated group
including dividends, any indebtedness between members of the consolidated
group and all supplies and disposals between members of the consolidated group
shall be disregarded;

(¢) any asset that is or was acquired, held or improved by any WAGP Company
shall be treated as if it is or was acquired, held or improved by the Company;

(fH any indebtedness of or to any WAGP Company (other than any indebtedness
disregarded pursuant to subparagraph (d)) shall be treated as if it is or was in-
debtedness of or to the Commpany;

(g) any goods or services (other than any goods or services disregarded pursuant to
subparagraph (d) above) provided to or acquired by any WAGP Company shall
be deemed to be provided o or acquired by the Company, and any goods or ser-
vices other than goods or services disregarded pursvant to subparagraph (d) pro-
vided by any WAGP Company shall be deemed to be provided by the Company;

(h) any action, transaction or omission of any WAGP Company shall be treated as
an action, transaction or omission of the Company;

() any allowable loss that would have arisen to any member of the Consolidated
Group other than the Company but for the bases and assumptions set out in sub-
paragraphs (¢} to (/) shall be treated as an allowable loss of the Company; and

(/) each WAGP Company other than the Company shall have no liability to income
tax in respect of WAGP activities or WAGP income.

(4) The Company shall submit returns; and Assessments shall be issued to the Com-
pany, in accordance with the bases and assumptions set out above.

17. Audit and amended assessments/returns

(1) The WAGP Authority may, on behalf of and as agent of the Internal Revenue Ser-
vice request further information and conduct an audit of any return at any time during the pe-
riod of six years from the Filing Date for that Return.
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(2) Except as provided in subparagraph (1), no audit of the Company shall be conducted
by the Internal Revenue Service,

(3) The WAGP Authority shall be empowered to act on behalf of and as agent of the In-
ternal Revenue Service in dealing with the Company on a dispute as to an Assessment or the
outcome of an audit and any agreement reached between the WAGP Authority so acting and
the Company shall be binding on the Internal Revenue Service,

(4) The Company may at any time during the six years following the filing date submit
amended Returns for a Tax Year, one each to the WAGP Authority and the Internal Revenue
Service. The Internal Revenue Service shall issue an amended Assessment or more than one
amended Assessment in accordance with paragraph 15 (8), (9) and (10) within ninety days of
receipt of the amended refurn or, if it fails to do so, paragraph 15 (14} shall apply.

(5) The WAGP Authority, acting for and on behalf of the Internal Revenue Service may
issue an altered Assessment to the Company if it considers that a previous Assessment was
incorrect in any manner,

(6) If there is a dispute as to an Assessment, then any agreement reached to resolve that
dispute shall, in the absence of fraud, be binding on the WAGP Authority, the Company and
the Internal Revenue Service and no Assessment shall be issued which is inconsistent with
that agreeinent.

18. Currency of income tax payments

Al payments in respect of income tax shall be made in US dollars.

19. Interim paymenis

(1) Within thirty days of the commencement of each Tax Year, the Company shall de-
liver to the WAGP Authority an estimate of its income tax liability in respect of taxable in-
come including, where applicable, as a result of paragraph 16 (3) above for that Tax Year and
the Company may vary the estimate at any time during the year by written notice to the
WAGP Authority.

{2) The Company shall make instalment payments on or before 31st March, 30th June
and 30th September in each Tax Year and the payment shall be of such an amount that the
Company following that payment shall be deemed to have paid an amount of income {ax in
respect of taxable income in Ghana equal to the estimated income tax in respect of taxable
income in Ghana for the Tax Year multiplied by the product of twenty-five percent and the
number of instalment payment dates that have then fallen due and the final instalment pay-
ment shall be made on or before 31st December.

(3) The Company shall, at the same time as filing its returns for each Tax Year, pay a
further instalment payment equal to the amount of further income tax, if any, which the re-
turns indicate is owing by the Company,

{4) An adjusting payment, if any, referred to as the “Adjusting Payment” shall be due
within thirty days from the date on which the Assessment is issued, from the Company to
Ghana if the result of the Assessment is that further income tax is owed by the Company to
Ghana, or from Ghana to the Company if the result of the Assessment is that the Company has
overpaid instalment payments for the Tax Year in question,

(5) Any supplement due from the Company under paragraph 20 shall also be due on that
date and in the event that the Adjusting Payment is due from Ghana to the Company and any
supplement is due from the Company to Ghana, the amounts shall be netted off and only the
remainder shall be due,
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(6) If an income tax liability of the Company is adjusted following the issnance of an
amended Assessment or an altered Assessment or following an appeal by the Company or a
State, a further adjusting payment, if any, referred to as the “Further Adjusting Payment” will
be due from or as the case may be, to the Company within thirty days from the date of which
the amended or altered Assessment is issued or, as the case may be, the date on which judge-
ment is given by the relevant appellate body, together with interest at the Applicable Rate
from the date on which the amended or altered Assessment or decision on appeal is made,

20. Supplement and interest

(1) Where, for any Tax Year, the amount of income tax due from the Company in
Ghana on the basis of the return for the Tax Year in question exceeds the product of

() 1.05;and
(b) the aggregate of the instalments paid by the Company in Ghana for the Tax Year
in question pursuant to paragraph 19 (2),
the Company shall pay, in accordance with paragraph 19 (5) above, to Ghana a supplement of
an amount equal to ten percent of that excess,

(2) Interest shall be payable in US dollars, and payable at the Applicable Rate on all
other amounts owed by the Company to Ghana or by Ghana to the Company under the fiscal
laws, and interest shall not be due in respect of over or under payment of instalments under
paragraphs 19 (2) and (3).

21. Withholding taxes
{1} Amounts in respect of taxes shall not be withheld or deducted from

(@) dividends declared by the Company or any dividends declared by any WAGP
Company which are disregarded pursuant to paragraph 16 (1) and (2);

(b) subject to subparagraph {2), payments by or to the Company in respect of interest,
principal or fees, charges or costs in respect of debt or any such payment by or to
any WAGP Company that is disregarded pursuant to paragraph [6 (1) and (2},

(¢) payments in respect of branch profits or repatriation of branch capital of the
Company or any such payment by or to any WAGP Company that is disregarded
pursuant fo paragraph 16 (1} and (2);

(d) payments made for sales of natural gas which has been or is to be transported
through or consumed in the Pipeline System, or

(¢) payments to a Shipper or the Company for transportation of natural gas through
the Pipeline System or any such payment by or to any WAGP Company that is
disregarded pursuant to paragraph 16 (1) and (2).

(2) If the Company makes any payment of interest to a person who is not resident in any
of the States in respect of debt owed by the Company which was incurred other than in con-
nection with the funding of Construction Expenditure or working capital or other costs in-
curred by the Company prior to the Completion Date, or refinancing of debt, originally in-
curred in connection with the funding of Construction Expenditure or working capital or other
costs incurred by the Company prior to the Completion Date.

(¢) the payment of interest shall be made subject to a withholding in respect of taxes
of the lender, of ten percent of the gross payment;

(b) the amount of the withholding shall be paid by the Company to the Internal
Revenue Service in propottion to the Apportionment Percentages of Ghana ap-
plying in the Tax Year in which the withholding is made; and

{c) the amount paid to the Internal Revenue Service shall be a final tax on income in
Ghana in respect of that interest.
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(3) Where the Company receives services from a contractor within any of the States, the
Company shall require a separate invoice in respect of the services that are rendered in Ghana,
or a breakdown showing the amounts invoiced in respect of services rendered in Ghana.

{4) The Company shall upon paying for services under subparagraph (3), apply a six
percent withholding in respect of the invoiced amount and shall pay to the contractor the net
amount and to the Internal Revenue Service the amount withheld in respect of services ren-
dered in Ghana. :

(5) A withholding shall not be applied to services that are not rendered in Ghana or in
any of the other States, and there shall not be a withholding in respect of goods supplied to the
Company, whether supplied in conjunction with services or otherwise.

(6) For the purposeé of subparagraphs (3), (4) and {5) a service shall be considered to be
rendered and received where the supplier of the services actually performs the services.

(7) Where a withholding is applied under subparagraph (4), the treatment of the with-
holding for the relevant coniractor shall be as follows:

() where the contractor is a resident of Ghana, the withholding shall be a refund-
able credit against taxation income of that contractor in Ghana; and

(b) where the contractor is not a resident of Ghana, the withholding shail be a final
tax on income in Ghana.

22. Information provision

The Company must notify the Internal Revenue Service whenever it makes a payment of
a dividend or an interest payment to a resident of Ghana.

23. Other transactions related to income tax

(1) A buyer, seller or shipper that is not a resident of Ghana shall not be subject to taxa-
tion on ifs income in Ghana unless it carries on business in Ghana through a permanent estab-
lishment situated in Ghana.

(2) The income of a buyer, seller or shipper who carries on business through a perma-
nent establishment may be taxed in Ghana, but only so much of the income as is attributable
to that permanent establishment shall be subject to the tax.

(3) A buyer, seller or shipper that is a resident of two or more States shall be deemed to
be a resident only of the State in which its place of effective management is situated.

(4) A buyer, seller or shipper that is a resident of any State shall be subject to taxation
on income only in that State unless it carries on business in another State through a permanent
establishment situated in that other State,

(5) If a buyer, seller or shipper carries on business as mentioned earlier through a per-
manent establishment, the income of that buyer, seller or shipper may be subject to taxation in
that other State but only so much of the income as is attributable to that permanent establish-
ment in that State shall be subject to the tax.

{6) The amount of the income of a buyer, seller, or shipper that is attributable to a per-
manent establishment in that other State, and therefore subject to taxation in that other State,
shall not also be subject to taxation in the State of residence.

(7) In this Part of this Schedule, the following expressions have the following meanings:

(@) ‘“resident” in respect of a State means a person that nnder the laws of that State
is liable to taxation in that State by reason of its incorporation or registration in
that State, or by reason of its place of management being in that State; but does
rot include a person liable to taxation in that State in respect only of income
from sources in that State or capital situated in that State; and
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(b) “permaneni establishment” in respect of a State means a fixed place of busi-
ness in that State through which the business of an enterprise is wholly or partly
carried on;

and a person shall not be a resident of or have a permanent establishment in a State by reason
only that the person holds an interest in another person that is a resident of or has a permanent
establishment in that State.

(8) Any question of apportionment of incoine, expenses or of profits to any permanent
establishment shall be determined in a manner consistent with the provisions of Auticle 7 of
the United Nations Model Double Taxation Convention of June 2001,

PART THREE
VAT

24. Application of VAT

(1) The Non-WAGP Regime in respect of value added tax (“VA'T”) in Ghana shall ap-
ply subject to the provisions of this Part.

(2) In this Part, unless the context otherwise requires, references to the Ghana Govern-
ment or Tax Aunthority are references to the Value Added Tax Service.

(3) Supplies of goods or services which are imported from outside Ghana for the pur-
pose of construction of the Pipeline System shall be exempt for the purposes of VAT, in the
case of relevant goods that are items of plant, equipment, machinery or other materials to be
used in the construction of the Pipeline System and—

(@) are listed on or are to be parts of items listed on the Exempt Goods List; and

(h) have been certified under the Certification Systerm as qualifying for VAT
exemption.

(4) VAT in respect of supplies of goods or services rendered in Ghana shall, to the ex-
tent that the relevant expenditure is capital expenditure, be zero-rated.

(5) A supplier of goods or services shall be entitled to rely on a certificate given under
the Certification System as evidence that its supply is zero-rated.

(6) in respect of supplies of services rendered in Ghana by contractors without a perma-
nent business establishment in any State to a WAGP Company, where such supplies of ser-
vices are not zero-rated or exempted shall be subject to VAT.

(7) Whete a foreign contractor is registered for the purposes of VAT in Ghana, the rele-
vant WAGP Company which is under paragraph 27 (1) and (2) of the VAT Consolidation,
shall make payment of that VAT directly to that foreign contractor and may assume that the
relevant foreign contractor is bound to account for the VAT to the VAT Service,

(8) Where a foreign contractor is not registered for VAT, the relevant WAGP Company
shall withhold that VAT from the payment to the foreign contractor and shall account for that
VAT to the VAT Service.

(9) Natural gas imported for transit, or for consumption in the course of the Pipeline
System operations, shall be exempt from VAT but natural gas imported for sale shall be sub-
ject to VAT on terms and conditions that are comparable to those for competing fuels.

(10) The sale of natural gas in Ghana for export through the Pipeline System, and the
provision of services in Ghana to facilitate the delivery of natural gas into the Pipeline Sys-
tern, shall be zero-rated,

[Issue 1] VII — 4188



ACT 681
Wesr African Gas Pipeline Act, 2004

(11) Natural gas transportation services in respect of the Pipeline System shall be
zero-rated.

(12} For the purposes of VAT supplies of services shall be made where the supplier of
services actually performs the services and supplies of goods made where titie (o the relevant
goods passes.

25. VAT returns and refunds

(1) The Company is entitled to a refund of all VAT paid or deemed paid by it pursuant
to paragraph 26 (1}, (2) and (3) in respect of supplies of goods and services to it or supplies of
goods and services considered pursuant to paragraphs 26 (1), (2) and (3) to have been made to
it.

(2) The Company shall submit to the VAT Service a VAT Return in respect of each
month on or before the fifteenth day of the subsequent month.

(3} The VAT Service shall within thirty days of the submission of the VAT Return, re-
imburse the Company, in the currency or currencies in which the Company made the pay-
ments concerned, an amount equal to the VAT Refund due in respect of the supplies received
during the period to which that return relates.

(4) Any amount of VAT Refund not reimbursed to the Company concemed within thirty
days of submission of a VAT Return by the Company shall bear interest ai the Applicable rate
from that date until the date of actual payment or effective date of a credit as set out below.,

(5} If the VAT Service fails to refund an amount due in respect of such a period of ac-
count after all reasonable efforts by the Company to recover that amount from the VAT Ser-
vice, the Company may claim a credit in respect of that payment due in the calculation of in-
come tax payable in Ghana by the Company, in accordance with subparagraph (1).

{6) If the Company claims a credit in accordance with subparagraph (1) the Ghana Gov-
ernment shall cease to owe that amount to the Company under this clause with effect from the
time when, due to the credit, it pays a lesser amount of income tax than it would otherwise
have paid.

26. VAT Consolidation

(1} The Company shall to the extent that it has not already done 5o in accordance with
paragraph 16 of this Schedule give notice in writing to the WAGP Authority, and to the VAT
Service of the name and registered office of any other WAGP company carrying out WAGP
activities within its jurisdiction,

(2) Within Ghana, the Company and all other WAGP Companies operating in Ghana
shall be deemed to be a single entity (VAT consolidation) for the purposes of calculating their
liabilities to, and rights to a refund in respect of, VAT and their other rights and obligations
under this Part of this Schedule,

(3) For the purposes of this Schedule, the business carried on by each of the WAGP
Companies that are members of the VAT consolidation shall, with respect to the VAT period
in which a notice is given in accordance with subparagraph (1) above and each subsequent
VAT period, be treated as carried on by the Company and in particular:

(@) any supply of goods or services by any member of the VAT consolidation to
another member of the VAT consolidation shall be disregarded,

(b} any other goods or services supplied by or to a member of the VAT consolida-
tion shall be treated as supplied by as the case may be or to the Company; and
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{c) any payments of VAT by any member of the VAT consolidation shall be treated
as a payment by the Company.

(4) The Company shall submit a VAT return, and the VAT Service shall make payments
to the Company, in accordance with the bases and assumptions set out in this Part.

PART FOUR

Customs Dufties

27. Application of Custom Duties

(1) The Non-WAGP Regime in respect of customs duties in Ghana shall apply subject
to the provisions of this Part.

(2) For the purposes of this Part “costoms duties” includes all customs and excise du-
ties, all import and export duties and all similar charges, fees, taxes, levies and duties.

(3) In this Part unless the context otherwise requires, a reference to the Ghana Govern-
ment means a reference to the Customs, Excise and Preventive Service.,
28. Conditions for exemption from custom duties

(1) Goods imported for use on the Pipeline System shall be exempt from custom duties, if

{a) the relevant goods are items of plant, equipment, machinery or other materials to
be used in the construction of the Pipeline System and are listed or are to be
parts of items listed on the Exempt Goods List; and

{b) they have been certified under the Certification System as gualifying for this
exemption.

(2) If subsequent to the importation of any goods without the payment of duty in accor-
dance with the application of subparagraph (), the goods are utilised within Ghana other than
for the purposes of the Pipeline Systern, then the amount of duty that would have been due if
the exemption had not been available on the initial importation shall become due from the
WAGP Company concerned.

29. Payment of clearance fees

Hach WAGP Company is obliged to pay local or national clearance fees, registration fees

and any other fees in relation to the importation of capital assets.
30. Tmport or export of natural gas exempied from customs duty
Customs duties shall not be levied in respect of the import or export of natural gas.

PART FIVE
Other Taxes

31. Corporate income taxes

Tax on income, profits, gains or any other corporate income tax other than as described
in Part Two of this Schedule and tax on capital gains shall not be payable by any WAGP com-
pany in respect of WAGP income or income derived from WAGP activities or income falling
within paragraph 7 (1) () in Part Two of this Schedule.

32, Employment taxes

The Non-WAGP Regiine in respect of payroll taxes and national insurance or social se-
curity contributions in respect of employees of any WAGP Company shall apply to that
WAGP Company.
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33. Administrative fees

Each WAGP Company is liable to pay adininistrative fees of general application, but to
the extent that administrative fees exceed an amount that is regular and necessary for the ser-
vices, materials or rights provided or granted they shall be considered to be Taxes.

34, Capital gains on Company shares

Any gains mising from the sale of securities as a consequence of the exercise of the
rights set out in clause 6 of the International Project Agreement, or the proceeds of such sale,
shall not be subject to taxation.

35, Any other taxes

(1) The WAGP Companies shall, in respect of WAGP activities, be liable to taxes on in-
come or profits or gains, to VAT and to customs duties, as set out in Parts Two to Four of this
Schedule, but not otherwise.

(2) Hach WAGP Company shall be subject to all minor taxes within the Non-WAGP
Regime, but where the combined payments of the WAGP Companies in respect of minor
taxes paid to Ghana and to any Tax Authority of Ghana in a Tax Year, exceeds in aggregate,
in respect of WAGP activities, an amount equal to US$50,000 adjusted for inflation as set out
below, the amount of that excess shall be a debt owed by Ghana to the Company.

(3) The amount of $50,000 shall be adjusted for inflation as follows:

AA = $50,000 x Iy + lo
Where:
AA = The adjusted amount for the Tax Year in question,

The average of the Inflation Index for the twelve calendar
lo = months up to and including 31st October prior to the calen-
dar year in which FID occurs.

The average of the Inflation Index for the twelve calendar
ly = months up to and including 31st October prior to the calen-
dar year for which the calculation is being made.

(4) Where the Company considers that in a Tax Year it or any other WAGP Company
has paid in Ghana minor taxes in excess of the adjusted amount determined in accordance
with paragraph 35, subparagraph (2) and (3) above, the Company shall submit to the Ghana
Tax Authority with a copy to the WAGP Authority, a statement specifying all minor taxes
paid during the Tax Year and its calculation of the amount of the excess,

(5) The Ghana Government shall, within thirty days of the subinission of such retarn, re-
imburse the Company, in the currency or currencies in which the Company or the WAGP
Company concerned made the payments, an amount equal to the amount due from CGhana
under subparagraph (2) and (3).

(6) If the Company concerned is not reimbursed within thirty days of submission of a re-
tumn the amount which the company should have been reimbursed shall bear interest at the
Applicable Rate from that date until the date of actual payment,

(7) Where the Ghana Government fails to refund an amount due in respect of such a pe-
riod of account, after the Company has made all reasonable cfforts to recover that amount
from the Government, the Company may claim a credit in respect of the payment due in the
calculation of income tax payable in Ghana by the Company, in accordance with paragraph 4
in Part Two,
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(8) If the Company claims a credit in accordance with paragraph 4, the Ghana Govern-
ment shall cease to owe that amount to the Company under this paragraph with effect from the
time when, due to the credit, the Company pays a lesser amount of income tax than it would
otherwise have paid.

PART SIX

Penalties

36. Power of Tax Authority to impose penalty

A Tax Authority of Ghana may impose a penalty on the Company in accordance with
this Part only.

37. Failure fo submit a return in respect of income tax

(1) The Internal Revenue Service may impose in accordance with this Part a fixed pen-
alty payable by the Company to the Internal Revenue Service (a Fixed Penalty) if the Com-
pany fails to submit a return by the Filing Date for that return,

(2) The Fixed Penalty payable under subparagraph (1) shall be,
() US$400, if the return is submitted within three months after the Filing Date; or

(b) US$800, if the return is submitted later than three months after the Filing Date
bat within twelve months after the Filing Date.

(3) The Internal Revenne Service may impose in accordance with this Part a “PFurther Pen-
alty” payable by the Company to the Internal Revenue Service in addition to a Fixed Penalty if
the Company fails to submit a return within twelve months after the Filing Date for that return.

(4) Purther Penalty imposed by the Internal Revenue Service shall be twenty percent of
the unpaid income tax, being the amount of the income tax liability of the Company in Ghana
for the Tax Year concerned lfess the sum of the instalments paid pursuant to paragraph 19 (2)
for the Tax Year to which a return relates.

(5) The Further Penalty payable pursuant to subparagraph (4) shall be calculated by ref-
erence to the Assessment of Ghana under paragraphs 15 (8), (9), (10) and (11) and shall be
subject to adjustment if the amount of the Assessment is adjusted or altered.

38. Delivery of an incorrect veturn in respect of income tax

(1) The Internal Revenue Service may impose in accordance with this Part a penalty re-
ferred to as tax related penalty; payable by the Company to the Internal Revenue Service if the
Company knowingly and with an intention to deceive the Internal Revenue Service:

(a) submits a return that contains material errors or omissions; or

{b) submits incorrect company accounts with any return that contains material errors
or omissions.

(2) Where the Company discovers that there has been a material error or omission in a
return or any company accounts submitted to the Internal Revenue Service that was not made
knowingly and with an intention to deceive the Internal Revenue Service, the Internal Reve-
nue Service may impose in accordance with this Part a penalty (a Tax-related Penalty) unless
the Company remedies the error or omission within a reasonable peried.

(3) Where the Company discovers that there has been a material error or omission in a
return or any Company accounts submitted to the Internal Revenue Service whether know-
ingly or not and with no intention to deceive and notice of the error or omission is given by
the Company to the Internal Revenue Service before the Internal Revenue Service issues a
notice under paragraph 42 in respect of that error, the Internal Revenue Service may not
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impose a penalty and any subsequent notice under paragraph 42 by Internal Revenue Service
in respect of that error shall be invalid,

(4) The amount of a Tax-related Penalty payabie by the Company under paragraph 38 (1)
shall not exceed the amount of the liability of the Company to income tax in Ghana for the
Tax Year to which the Return relates if according to the Return including the material exror or
omission by the Company the amount that was unpaid and would have been payable if the
return had not contained the error or omission concerned is less than the amount of the liabil-
ity of the Company to income tax in Ghana for the Tax Year to which the return relates,

39. Tailure to keep records

(1) The Company shall keep and preserve records necessary for the completion of each
Return in accordance with paragraph 15 (5) and (6).

(2) if the Company fails to comply with subparagraph (1), the Internal Revenue Service
may impose on the Company a penalty not exceeding US$10,000.

40. Failure to submit a return in respect of VAT

(I} The VAT Service may impose in accordance with this Part a fixed penalty payable
by the Company to the VAT Service (“Fixed VAT Penalty™) if the Company fails to submit a
VAT Returmn on or before the due date for the VAT return.

(2) The Fixed VAT Penalty (“Fixed VAT Penalty”) payable under subparagraph (1)
shall be:

(a) US3$250, if the VAT return concerned is submitted within thirty days after the
due date for that VAT return; and

(by US$500, in any other case.

41. Enfercement procedure

(1) In order to impose a Fixed Penalty, a Further Penalty or a Tax-Related Penalty on
the Company in accordance with the provisions of this Part, the Internal Revenue Service
shali serve a written notice on the Company within six months of the Filing Date for the return
to which the penalty relates,

(2) In order to impose a Fixed VAT Penalty on the Company in accordance with the pro-
visions of this Part, the VAT Service shall serve a notice in writing (a “Notice™) on the Company
within three months of the due date for the VAT Return concerned under paragraph 25 (2).

(3) Where the VAT Service serves a Notice upon the Company, it shail specify the
grounds for imposing the penalty, the amount of the penaity and the date, which shall be not
less than thirty days after the date on which the Notice is received by the Company on which
in the absence of any appeal, the Company is to make payment of the penalty.

PART SEVEN
Appeals

42, Jurisdiction of Fiscal Review Board

Subject to the Constitution and right to appeal to the WAGP Tribunal as set out below, the
Fiscal Review Board has exclusive jurisdiction to hear applications filed by any Applicable Per-
son for review of a decision or action or inaction of Ghana, the Tax Authority of Ghana, any
other State Authority or the WAGP Authority in relation to the application of the Agreed Fiscal
Regime including Non-WAGP Regime matters which are modified by the implementation of the
Agreed Fiscal Regime, including the specific applications set out in this Part,
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43. Right of appeal

(1) Any WAGP Company or any other Applicable Person aggrieved or dissatisfied by a
decision or action or inaction of Ghana, the Tax Authority, any other State Authority or the
WAGP Authority in relation to the application of the Fiscal Regime as provided in this Act,
may,

(@) apply to the Fiscal Review Board for a review of or to appeal against that deci-
sion or action or inaction or for a direction to Ghana, the Tax Authority, other
State Authority or WAGP Authority in respect of such matter, in accordance
with this Part; or

()  appeal to the WAGP Tribunal as set out in this Part.

(2) The right of appeal or review under this Part extends to all matters covered by the
Agreed Fiscal Regime, including Non-WAGP Regime matters which are modified by the im-
plementation of the Agreed Fiscal Regime.

(3) Ghana or a State Authority which is aggrieved or dissatisfied by a decision of the
Fiscal Review Board may appeal against the decision of the Fiscal Review Board in accor-
dance with this Part but where the matter being appealed is a matter that arises under Part Two
of this Schedule other than an appeal in relation to the application of paragraphs 4 (3) to 4 (8),
21 (2) and (7} and 23, then an appeal lies only if all States or the equivalent State Authority in
all States join in the appeal,

44, Income tax
(1} Any Applicable Person dissatisfied with
(@) any Assessment or any amended or altered Assessment issued by a Tax Author-
ity; or
(b) the failure of the Internal Revenue Service to issue an amended Assessment fol-
lowing the submission of amended Returns in accordance with paragraph 17 (4),

may appeal to the Fiscal Review Board by written notice to the WAGP Authority, copied to
the Internal Revenue Service.

(2) Any Applicable Person dissatisfied with any imposition of a withholding or deduc-
tion contrary to 21 (1) and (2) or the failure of any person to treat any withholding in accor-
dance with paragraph 21 (7) may appeal to the Fiscal Review Board by notice in writing to the
WAGP Authority, copied to the Internal Revenue Service.

(3) The notice must be given

() in the case of subparagraph (1) (¢), within thirty days of the date on which the
Assessment, amended Assessient or aliered Assessment is issued; or

()  in the case of subparagraph (1) (b) within one hundred and thirty-five days of the
submission of the amended returns as referred to in paragraph 17 (4) or in the
case of subparagraph (2) within thirty days of the date on which the Tax Author-
ity seeks to impose the withholding or deduction or the date on which the Tax
Authority fails to treat the withholding in accordance with paragraph 21 (7},

45. VAT

(1) Any Applicable Person dissatisfied with

(@) any refund of VAT by the VAT Service or any refusal by the VAT Service to
make repayment of VAT, in either case including the amount of any interest due;
or

()  any requirement of the VAT Service that VAT be paid or charged;
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(¢) any refusal in whole or in part by the VAT Service to allow a credit for Tax in
respect of VAT paid and not refunded;

may appeal to the Fiscal Review Board by written notice to the WAGP Authority, copied to
the Commissioner of VAT and to any other State Authority involved.

(2) The notice shall be given within sixty days after the matters giving rise to the dissat-
isfaction of the Applicable Person come to that Applicable Person’s attention,

46. Customs duties

(1) Any Applicable Person dissatisfied with any imposition of any customs duties pur-
suant to Part Four of this Schedule, may appeal to the Fiscal Review Board by written notice
to the WAGP Authority, copied to the Commissioner Customs Excise and Preventive Service.

(2) The notice shall be given within sixty days after the date on which the matters giving
rise to the dissatisfaction of the Applicable Person came to the Applicable Person’s attention.

47. Other Taxes/Discrimination/Non-WAGP Regime

(1) Any Applicable Person dissatisfied with any imposition of any Tax by Ghana or a
State Authority contrary to the provisions of the Agreed Fiscal Regime or by the failure of
Ghana or a State Authority or the WAGP Authority to comply with the Agreed Fiscal Regime
or to correctly apply the Non-WAGP Regime as modified by the implementation of the
Agreed Fiscal Regime, may appeal to the Fiscal Review Board by written notice to the WAGP
Authority, copied to the Tax Authority and any other relevant State Authority.

(2) The notice must be given within ninety days after the date on which Ghana seeks to
impose the tax concerned or the final decision of Ghana or the State Authority which gives
rise to the dissatisfaction.

48. Penalties and interest

(1) Any Applicable Person dissatisfied with the imposition of any penalty under Part Six
of this Schedule or any demand for interest by the Tax Authority under paragraph 20 (2) or
any refusal of the Tax Authority or the Government of Ghana to pay interest pursuant to para-
graph 20 (2) may appeal to the Fiscal Review Board by written notice to the WAGP Author-
ity, copied to the Tax Authority of Ghana.

(2) "The notice must be given within thirty days after the date on which the Tax Author-
ity concerned seeks to impose the penalty or the interest or the date on which the interest is
due and payable by the Tax Authority.

49. Fiscal Review Board process

(1) The Fiscal Review Board shall conclude, on the basis of the information and evi-
dence submitted to it, what the comrect amount of tax due from, or repayment of Tax due to,
the Applicable Person should be, upon being satisfied on the balance of probabilities.

(2} A decision of the Fiscal Review Board shall constitute an administrative decision of
the Tax Authority concerned.
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